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BIOPHYSICS SYSTEMS, INC. f227 16 


Respondent 


ORDER TO SCY CAUSE tye ComALY wiTH —SYBPOEWA 
The National Labor Relations Board, hereinafter called the Board, by 
Acting 
its General Counsel, and by Edwin t. Rennezc,, its/Regional Attorney for Resion 
2, having filed its application for an order requizing recpondent Biophysics 
Systems, Inc. to obey and comply witt a certain subpoena _cuces tecum duly and 
properly served on said respondent cs set forth in said application, and good 


cause appearing therefore, 


IT IS ORDERED that respondent Biophysics Systems, Inc., appear and 


Show cause, if any there be, at Room 506 paired States Courthouse, Foley 


2] mW. 
Square, New York, New York, on the @™ day of Gamage , 1976, at lo.30 Ag,, 


ox as soca thereafter as counsel can be heard, why an order of this Covrt 
cheuld not issue directing the respondent Biophysics Systems, Inc., co appeer 
before a duly designated Auindabbarive Law Judge of the Board, at such time 
and place as the Administrative Law Judge or the Regional Director for Region 
2 of the Board ,acting as agent of tie Board shall designate, and there produce 
the books, >apers, records, and other data described in the sukpoena dices 
tecum served on respondent, and give testimony, in connection with the pro- 
ceeding now pescicg before said Foard pursuant to Section 10 of the 
Lébor Relations Act, as amended, (29 U.S.C. Sec. 151 e& seq.); and 

Iv FCRLHER IS ORDERED that if respondent files an crswer to the 
ailegations of said application with the Clerk of this Court, a copy thereof 
shall be served upon applicant at the offices of the Board located at 26 Federal 
Plaza, Room 3614, New York, New York, on or before the oo day of Prnnres ’ 


197%; and 


IT FURTHER IS ORDERED that ¢ cop, of this order to show cause, and 


of the applicaticn upon which it is issued, shet) be served by perscnal service 


dh 
or any officer or agent of said resnconient on or before the "1 day of 


19%, by a representative designated by ézplicant, aud that proof of such 
service be filed herein; and 

IT FURTHER IS ORDERED that mcmoranda in support of, and in opposition 
to, the within application may be served and filed ty the parties on or before 


the JD day of Prony 197% 


) 
Done at New York, New York this ye day of Grey 1976 


é United States District saa = 
( Paar - dre) 


8a 


UNITE: STATES DiSTRiL 
FOR Ti SOUTHERN DISTRIC. 


NATIONAL LABOR RELATIONS BOARD 
Applicant 
v. 
BIOPHYSICS SYSTEMS, INC. 


Respondent 


APPLICATION FOR ORDLR PEQUIRING OLEDIENCE TO 
SUBPOENA DUCES TECUM 


The National Labor Relaticus Board, hereinafter referred to «s tlhe 
Board, an administrative agency of the Federal Government created pursuant to 
the National Labor Relations Act, as ainended (29 U.S.C. S2c. L151 
hereinafter referred to as the Act, by its Generel Counse), and hy Savin P. 

Acting 
Beun2tt, itshegional Attorney, Region 2, respectfully applies to tnis honor7ble 
Court, pursuant to Section 11(2) of the Act, for an order requiring Biophysics 
Systems, Inc., hereinafter referred to as Biophysics, to obey a certain 
subpcena duces tecum, issucd by the Board and duly served on it in the manuer 
provided by law. In support of said application, upon information and belief, 
the Board respectfully shows as follows: 

a. This Court has jurisdiction of the subject matter of the proceed~ 
ing, and of the respondent, by virtue of Section 11(2) of the Act, in that the 
inquiry in aid of which the subpoena wags issued was cucried on within this 
judicial district, and that the respondeat is a domestic corporation chartered 
under the laws of the United States and licensed to do business in the State o£ 
New York, meintaining an office for that purpose at Baldwin Place Road, Mahopac, 
New York. 

b. Pursuant to the provisions of Section 6 of the Act, the Board has 
issued Rules and Regulations (Series 8, as amenicd, hereinafter referced to as 
the "Rules'') geverning the conduct of its operations, which Rules have been 


MULY PUULdoteed bia thie wadexal Register (24 F.R. 9095) as provided for in the 


Administrative Procedure Act (5 U.S.C. Sec. 552). This Court may take judicial 


motice of the suid Rules by virtue of 44 U 9.0. Sec. 307. 


c. Pursuant to the provisio:s of tection 145) of the Act, there is 
now pending before the Ecard an unfair lator practice proceeding, Biophysics 
Systems, Inc. (Local 1783, Internatiou.il Brotherhood of Electrical Workers) 
Case No. 2-CA-13562, wherein there has been filed and served a charge, a com- 
plaint and notice of hearing has issuc?, and an answer and emended answer have 
been filed, all in the manner and form required by law and by Sections 102.9, 
102.10, 102.15 and 102.20 of the Boar¢'s Rules. Copies cf the eaid charge, 
complaint and notice of hearing, caswers, and orders rescheduling said hearing 
are annexed hereto and made a part hereof, designated exhibits a, b, c-l, ¢-2, 
d-1, 4-2, 4-3, and d-4, ¢-5, and d-6 respectively. 

d. In relation to the proceeding described in paragraph c, above, the 
Board did cause to be issued, on July7, 1975, at the written request of a rep- 
resentative of the General Counsel, a_ subpoena duces tecum, directed to the 
respondert, and requiring said resporcent to appect at a@ hearing before an 


Administrative Law Judge of the Board to be held on July 1°, 1975. and on any 


adjourned, rescheduled, or continued date thereol, «£ 11 o'clock in the fore- 


noon, in the hearing room of the Roard located at 26 Federal Plaza, Room 3614, 
New York, New York 10007,(that hearing has been reschedtied for November 10, 
1975) and to thea and there vive testimony and produce certain records and pepercs 
nor? fully described as follows: 


1. A copy of the Biophysics © stems, Inc., personnel policies 
manual or booklet and such other documents, memoranda, or 
bulletins, which reflect the salary review and wage incrzase 
policies of Biophysics Systems, Inc., with respect to all full- 
time production, incoming inspection, shipping, receiving and 
stock employees of Biophysics Systems, Inc., cmployed at its 
Mahopac, New York plant, for calendar years 1973, 1974, and 1975. 


2. The payroll records for caloadar years 2972, 1973, and, LO74 
for all employees whose names appear on the eligibility list for 
the election conducted in Case No. 2-RC-16670 (a cory of said 
list is attached) as will indicate any or all of the following 
inftormetion: 


a. the date on which each of said employees was hired 
by Biophysics Systems, Inc., 


b. the ‘ate or dates on which each of said employees 
received a salary or wage review, 


c. the date or dates on which each of said enplovees 
received an increase in wage rates, 


d. the date or dates on which each of said employees 
was denied a wage incroase. 


7 fepies of all written ditcinlirary warnings issued co on.to ceo 


oc Beomiyi ic: Cystema, Ir~., fer eeierte: -c. <3 Ty Petes 
end 1975, 


aoe 


Said subpoena duces tecuin was issucd 72 the aucio: ity of, and in the monnar 
and form provided for, in Section 11/1) of the Act and Section 102.31(a) of 
the Rules. A copy of the subpoena is attached hereto marked "exhibit e." 

e. The subpoena described in paragraph d, above, was duly served on 
respondent Biophysics by addressing the original thereof and sending same by 
registered mail to Biophysics at the offices described in peragraph a, above, 
and receipt thereof on July 9, 1975, has been duly acknowledged, all in the 
manner and form provided for in Section 11(4) of the Act and Section 102.111 
of the Rules. A photostatic copy of the post office receipt is attached hereto 
warled "exhibit £." 

£. Pursuant to Section 11(1) of the Act and Section 102.31(b) of the 
Rules said respondent Biophysics did, ca July 10, 1975, file with Sidney 
Danielson, kegional Director for Region 2 of the Board, a petition to revoke the 
subpoena duces tecum described ia parszrepn d, above. A copy of said petition 
and the documents submitted by respondent in support thereof are annexed hereto 
as "exhibit g (1-15), "exhibit g-15" 'eing an index to the documents contained 
in "exhibit g.'’ (A copy of the Regional Director's Order Referring Respondent's 
Demand for a Bill of Particulars to the Chief Administrative Law Judge, which 
was inadvertently omitted by respondent from said Supporting documents, is 
included therein as "exhibit g-14.'') 

8. On July 15, 1975, Counsel for the General Counsel filed with said 
Regional Director a statement in opporition to respondent's said ne*icion to 
revoke said subpoena duces tecum, and requested that same be referred to the 
Chief Administrative Law Judge for ruling. A copy of said orro ition and 
request for referral is annexed hereto as ‘exhibit bh." 

h. On July 16, 1975, the Regicnal Director referred respoudent's 
petition t» revoke and General Counsel's sai¢ statement in opposition to the 
Chief Alministrative Law judge for ruling. A copy of said order of referral is 


teah-t hare. n ne “Neyhibiet £.! 


1. Oa july 15, 1975, Arthur Leff, the Administrative Law dle ju Gesipg- 


nated to rule on said petition to revoke the subpoena duces tecum, denied seme, 


A copy of the order. denying said petition to revoke is annexed hereto as 


Vexhibit J. 


j. On July 13, 1975, the afcres:i: Administrative Law Judge issued 
an Order On Demand for a List of Anticipated Witnesses and an Order on Demand 
for a Bill of Particulars, copies of wiich are annexed hereto as “exhibits k 
and 1" respectively, in which respondents Demand for a List of Anticipated 
Witnesses (exhibit g-9) and respondent's thea for a Bill of Particulars 
(exhibit g-12) were denied. 

k. On July 29, 1975, the Genera) Counsel of the Board denied respon- 
dent's appeal (exhibit g-8) from <he Regional Director's June 20, 1975, refusal 
(exhibit g-7) to furnish to respondent certain information which respondent had 
requested on June 16, 1975, under inter alia, provisions of the Freedom of 
Information Act,5 U.S.C. Sec. 552 et seq. A copy of szid denial is annexed 
hereto as “exhibit m." 

1. On August 13, 1°75, Respondent notified said Regional Director and 
Counsel for the General Counsel, by lever, that it would not comply with said 
subpoena duces tccum. A ccpy cf said letter is annexed bereto a3 "exhibit n." 


m. The refusal of respondent Biophysics to produce the required 


records in obedience to the subpoena duces tecum, which records are relevant 


and material to the issues in the proceecing before the Board, constitutes 
contumacious conduct within the meaning of Section i11(2) of the Act, and by 
thes impeding and continuing to imnede the Roard in the inveotigatien of the 
matters Sefore it, 1espondent has prevented and is preventing the Board from 
earrying out its duties and functions under the Act. 


n. No previous application has been made for the relief requested 


WHEREFORE, the applicant, National Labor Relations Bcard, respectfully 


1. That an order issue forthwith directing the respondent Biophysics 
Systems, inc.,to appear before this court on a day certain to be fixed in waid 


ocder, and that it show cause, if any there . why an order should not issue 


“irestiug it to appear before an Administrative Law Judge designatza oy er 


board to teke evidence in Case No. 2-CA-13562 pending scfore sai i hoard, 2f “uci, 
+ sail Acdministrecive Law Judge or the Leescnal Aicectcr iv. 


eared, ncting as rgeuwt of the Doard ‘acy Cenarguat., and there 


he 


produce the records described in pura.raph 1, eadove, .aa to give testimony end 
answer any and all questions relevant and materi... to the matters under inverti- 
gation and in question is said proceeding before the Board; and 


2. That upon return of said order to show cause, «a order issve our 


of this Court requiring respondent Biophysics Systems, Inc., to appear before 


said Administrative Law Judge at a time and place to be fixcd by said Admini- 
strative Law Judge, or by the Regional Director for Regicn 2 of the Board, 
acting as agent of the Board, and there produce the records described in para- 
graph d, above, and give testimony «..d answer any and all questions relevant 
and material to the matters under investigction and in question in said pxo- 
ceeding before said Board; and 

3. That applicant, National Labor Relations Board, have such other and 


further relief as may be deemed necessary end appropriate. 


Dated: New York, New York 
this day of 


National Labor Rel.tions Board 


Cencrtal Counsel 


idwir. ff. faumeto an 
heting ecioral Attov.e:, “egion 2 
National Labor Relaticns 3oard 

2¢ Federal Plaza, Room 3214 

New York, Nev York 19007 


nayriona P. “reen, 
Attorney 


Alexander P. Kosenberg, 
Attorney 


National Labor kelations Board 
26 Federal Plaza, Room 3614 
New York, New York 10007 
Telephone 264-9300 


STATE OF NEW YORK ) 
: } 88: 
COUNTY OF NEW YORK) 


Edwin ¥. Bennet:, being first duly sworn, deposes and say®: 


Ll. Zen the fering ‘epional sttorney, “erton 2, 2F <2 Natioual Labor 
Relations Board; that I have read the foregoing petition and know the ccncents 

“thereof; that the statements therein made <3 upon personal krevwledg2 are true 
and those made as upon information and belief I believe to be true. 

2. That this application is made upon an Order to Show Cause rather 
than by Notice of Motion because respendent's contumacious conduct in refusing 
to produce records in a proceeding vefore the Board,hae coused two postponenents 
of said proceedings and thereby has caused unnecessary delay in such proceeding 
and further lies and is thwarting the Boarec from carrying out its function as 


defined by law. 


————$—$—$_———_$ 


Edwin ". Bennet~ 


Subscribed and sworn to before me 


this day of 


Arthur ?. Herman 
Notary Public State of New York 
Qualified in Nassau County 

No. 30-1769250 

Term Expires March 30, 1977 
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Order, dated April 15, 1975, Rescheduling Hearing 
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Order, dated May 20, 1975, Rescheduling Hearing 
from May 27, to July 14, 1975, 


Order, dated July 10, 1975, Rescheduling Hearing 
from July 14, to September 9, 1975, 


Order, dated September 8, 1975, Rescheduling Hearing 
=rom September 9, to November 10, 1975), 


Order, dated November 6, L975, Postponing Hearing 
Indefinitaly : 


Order, dated December 8, 5975, Rescheduling Hearing 
to February 10, 1975. 


Subpoena duces tecum, 


Postal return receipt for subpoena duces tecum 


Respondent's Petition to Revoke Subpoena Duces 
Tecun, supporting cocuments, dated July 10, 1973, 
and index thereto, 


General Counsel's Statement in Opposition to Petition 
to Revoke and Request to Refer, dated July 15, 1975, 


Regional Director's Order Referring Petition to Revoka 
and Opposition to Chief Administrative Law Judge, 
dated July 16, 1975. 


Order Denying Petition to Revoke Subpoena Duces Tecrn, 
dated July 18, 1975, 


Order on Demand for List of Anticipated Witnesses, 
Gated July 18, 1975, 


Crder on Demand for Bill of Particulars, dated July 18, 
S75. 


Letter, dated July 29, 1975, from General Counsel to 
S. Kramer, denying Respondent's appeal of the Regional 
Director's Decision of June 20, 1975, declining to 
procuce certain materials, 


Letter, dated August 13, 1975, from S. Kramer to 
Regional Director refusing to obey subpoena duces tecun, 
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' : ie y dO NOT WRITE IN THIS SPACE 
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File cn original and + copies of this charge wits “LA afl’ 


Caug No. “4 , “> '@ na. 
regional director far the region in which the clleged unfair labor praexee - on af co" 


occurred cr .s occurring 


ee EMPLOYER AGAWST SHOW CHARGE IS BROUGHT 
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alle eaulacturar,of clinical 
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+ The above-named employer has engaged in aad is engaging ia aaiair babor practices within the meaniag of section 8 (a), 


subsections (1) and | Lie | of the National Laber Reletioas Act, 
(List sepecetiowsd 


aad these unfair labor practices are safair labor practices affecting commerce withim the mesping of the Act. 


Basis of the Charge (Be specific as to facts, names, addresses, plams involved, dates, places, etc.) 


22 Emplover has failed and 
[ntarmational Brotherhood of 
: the present has 
vajority 


be conducted pursuan 
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R0ard seek injunctive 


To a 
oH a 


jate an ajraemant with the union fan- 
Srplover cegquiring than to 


orelovees involvsi. 


By the above and other acts, the above-named empiover has interfered with, restrained, and coerced employees in the exercise of 
the rizhts guaranteed in Section 7 of the Act. 


3. Full Name of Party Filing Charge (Ii labor organization, give foll 2ame, inclad ag local name and number) 
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oa 
rida Ver Buy fa 
5. Full Name of National or laternational Labor Organization of Wried I: ls an Affiliate or Constitaent Unit (To be filled in 
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ational 
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Uae wi 
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UNITED STATES OP AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
REGION 2 
BIOPHYSICS SYSTEMS, INC. 
and CASE NO. 2-CA-13562 


LOCAL 1783, INTERNATIONAL BROTHERHOOD 
OF ELECTRICAL WORKERS 


COMPLAINT AND NOTICE OF HEARING 
It having been charged by Local 1723, International 3rotherhood of 
Electrical Workers, herein called Local 1783, that Biophysics Systems, Inc., 
herein called Biophysics, has engaged in, and is engaging, in certain unfair 


labor practices affecting commerce as set forth and defined in the National 


Labor Relations Act, as amended, 29 U.S.C., Sec. 151, et seq., herein called 


the Ret, the General Counsel of the National Labor Relations Board, herein 
called ‘the Board, on behalf ‘of the gue by the — Regional Director, 
- Reyion 2, pecraane te Section 10() of the Act — the peasd's Rules and 
. Regulations - Series &, as anensed, Section 102. 15, hereby issues this Complaint 
and tetion ef Bearing and alleges as follows: 
. The Charge in this proceeding was filed by Local 1783 on 
December 18, 1974, and served by registered mail upon Biophysics, on or about 
December 19, 1974. 
2.(a) siophysics is, and has been at all times material 
herein, @ corporation duly organized under, and existing by virtue of, the 
lawa.of the State of New York. 
(b) At all tmes material hezein, Biophysics has 
maintained its principal office and place of business at Baldwin Road, in the 
City of Mahopac and State of New York, where it is, and has been at all times 
material herein, engaged in the manufacture, sale and distribution of biomedic: 
apparatus and related products. mt 
(c) During the past fiscal year, which period is representative 
of its ancmual operations gem aliy, Biophysics, in the course and conduct of 
its business operations, manufactured, sold and distributed at its Mahopac 


plant, products valued in excess of $250,000, of which products valued in 


excess of $50,000 were shipped from said plant in interstate commerce directly 


to states of the United States other than the state in which it is located. 

3. Biovhysics is, and has been at all times material herein, an 
employer engage: in commerce within the meaning of Section 2(2),(6) and (7} 
of tne Act. 

4. Local 1783 is, and has been at all times material herein, a labor 
organization within the meaning of Section 2(5) of the Act. 

5.(a) Joseph Silvestro is, and has been at all times material herein, 
‘an agent of 3iovhysics acting cn its behalf, and a supervisor thereof within 
the meaning of Section 2(1l) of the Act. 

(b) Louis Karetsky and Mitchell Friedman are, and have been at all 
times material herein, the president and vice president, respectively, of 
Biophysics, acting on its behaif, and agents thereof. 

6. All full-time production, incoming inspection, snipping, receiving 
and stock employees of hianteated: employed at its Mahopac plant, exclusive 
of all office clerical employees, draftsmen, test technicians, testers, all 
employees in tie engineering department and the research and development 
department, all sales, marketing, and field services employees, all professional 
employees, model makers and experimental machinists, purchasing agents and 


admistrative employees, maintenance employees, watchmen-janitors, groundsmen, 


all casual employees and all irregular part-time employees and supervisors 


2s defined in Section 2(11) of the Act including the production manager, 
production foremen, inspection manager, production control manager and desigzer: 
constitute a unit appropriate for the purposes of collective bargaining within 
tne meaning of Section 9(b) of the Act. 

2 

7. In or about October 1974, a majority of the employees of Bicphysic, 
in the unit described above in paragraph 6, designated and selected Local 1783 
as their representative for the purposes of collective bargaining with Biophysics 
and at all times since said date, Local 1733,.by virtue of Section 9(a) of the 
Act, bas been ard is now the exclusive representative of all tiie employees 
in s@id unit for the purposes of collective bargaining. 

8. On or avout October 29, 1974, Local 1783 demanded that Biophysics 

recognize and bargain collectively with it as the exclusive collective 
pargaining reoresentative of the employees of Biophysics in the anit descrited 


Be 


above in paragraph 6. 
o On or about October 31, 1974, 3iovaysics, by letter signed by 
Mitcnell Friedman,declined and refused to tecognize and bargain collectively 
with Local 1733 as the exclusive collective bargaining representative of the 
employees of Biophysics in the unit described above in paragraph 6. 
10. In or about the first week of November 1974 and the latter part 
of November 1974, the exact dates presently unknown, Picphysics by Hitchell 
Friedman, and Joseph Silvestro, at or in the vicinity of its premises, interrograted 
employees concerning their membership in and activities on behalf of Local 1783. 
Il. In or about the first week of November 1974, Biophysics ,by Mitchell 
Friedman, at the Dutch Mill ——e on Route 202, threatened erzloyees that 
atephuatee would cause ark performed by unit employees to be vransferred to 
DESRR CH ROE SS if the union wes selected as the collective bargaining Feoresentative 


of the employees in the unit described above in paragraph 6 and warned ant directed 


its cxoloyees to refrain —— — sunthexe of or giving support to Lecal 1783. 


32. In or about November 1974, Biopimsics at its premises, by Joseph 
Silveeess, sitnink: promised and granted to its employees wage increases, to 
induce taem to refrain from becoming or remaining members of Local 1783, and to 
refrain from giving any assistance or Support to it, and to induce them to 
abandon their membership in and activity on its behalf. : 

13. On or about Howember 29, 1974, Biovhysics at its premises, by 
Joseph Silvestro, issued a disciplinary warning to an employes because of 
her membership in and activities on behalf of Local 1783. 

14. On or about November 27, 1974 and December 10, 1974 and on various 


other days the exz :t dates presently unknown during the month of November 1974, 


Biophysics ,by Mitchell Friedman and Louis Kametsiy, threatened its employees 


that the work performed by them would be transferred to Massachusetts if the 
employees selected Local 1733 as their collective bargaining representative. 
15.(a) Biophysics engaged in the conduct described above in paragraphs 
10 through 13 in order to undermine the Union and to destroy its majority 
status among the employees in the unit jescribed above in paragraph 6. 
(5) By the acts described above in paragraphs 10 through 14 
Biophysics engaged in conduct which precluded the holding of a fair election 


ae 


( 19a a 


among the employees in the unit described above in paragraph 6. 


“c) The unfair labor practices set forth in paragraphs 10 through 14 
are so serious and substantial in character and effect so as to warrant the entry 
of a remedial order requiring Biophysics to recognize and bargain with the 
Union as the exclusive collective bargaining representative of the pon eae 
in the unit described above in Paragraph 6. 

15. By the acts described above in paragraphs 10 through 14 and 
by each of said acts, Biophysics interfered with, restrained and coerced, 
and is interfering with, restraining and coercing its employees in the 
exercise of the rights guaranteed in Section 7 of the Act, and thereby 
engaged in and is engaging in unfair labor practices affecting commerce 
within the meaning of Section 8a) (1) and Section 2(6) and 0) of the pe 

17. The acts of Biobinsics ici aa above in paragraphs 10 through 

yer in connection with the Siieriiieie of Biophysics described above 
ae) paragraphs 2 and 35 has a close, intimate, and substantial relation to 
trade, traffic, and commerce among the several States and tend to lead to 
labor disputes burdening and obstructing Coome rce ant the free flow of commerce. 

PLEASE TAKE NOTICE that on the Sth day of May 1975, at 11:00 
a.u., at 26 Pederal Plaza, Room 3614, in the City and State of New York, a 
hearing will be conducted before a duly designated Administrative Law Judge 
of the National Labor Relations Board on the allegations set forth tn the 
above Complaint, at which time and Place you will have the right to appear 
in person, or otherwise and give testimony. 

You are further notified that, pursuant to Sections 102.20 and 102.21 
of the Board's Rules and Regulations, the Respondent shall file with the 
Regional Director, Region 2, acting in this matter as agent of the National 
Labor Relations Board, an original and four (4) copies of an answer to the 
said Complaint within ten (10) days from the service thereof, and that unless 
it does se all of the allegations in the Complaint shall be deemed to be 
admitted by it to be true and may be so found by the Board. Immediately 
uzon the filing ot its answer, Respondent shall serve a copy thereof on each 
of the other parties. 

Form NLRB~4668, Statement of Standard Procedure in Formal Hearings 


-4- 


a > 
Held Before the Wational Labor Relations Board in Unfair Labor Practice Cases 
is attached. 


Dated at New York, New York this 23¢) day of March 1975. 


y f 


ee huey bar en ee 


Sidney Danielson, Recional Director 
National Labor Relations Board, Region 2 


26 Federal Plaza, Rocm 3614 
New York, Yew York 10007 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
REGION 2 


BLOPRYSICS SYSTEMS, “INE. 
and 
ANSWER 
LOCAL 1783, INTERNATIONAL 


; BROTHERHOOD OF ELECTRICAL Case No. 2-CA-13562 
| WORKERS 


Respondent, Biophysics Systems, Inc. ("Respondent"), 
by its attorneys, Proskauer Rose Goetz & Mendelsohn, alleges 


as its answer to the Complaint: 


1. Denies knowledge or information sufficient to 
form a belief as to the truth of the allegations contained 
in varagraph 1 of the Complaint, except admits that 


Respondent received, by registered mail, a charge filed by 


Local 1783, IBEW, and refers to that charge for all its 


' terms and conditions. 


Admits the allegations contained in paragraphs 


3. Denies knowledge or information sufficient to 
| form a belief as to the truth of the allegations contained 


in paragraph 4. 


4. Denies the allegations contained in paragraph 
5(a), except admits that Joseph Silvestro is in the employ 


; OF Respondent and is a supervisor within the meaning of 


| fe | 


Section 2(11) of the National Labor Relations Act, as amended 


5. Denies the allegations contained in paragraph 


, except admits that Mitchell Friedman is Respondent's 


| 


| 


| 
| 
| 
| 


| 
| 


| 
| 
| 
| 
| 
| 
| 


hat Louis Xametsky was Respondent's 


Drior to November +, 1974, and Chairman of its 


Directors thereafte 


6. Denies the allegations contained in paragraph 


except admits that on or about November 15, EOS 
ent signed a Stipulation for Certification by a 
Consent Election, which stipulation included a description 
of the employees entitled to vote in the election in sub- 


stance as described in paragraph 6 90f the Complaint. 


\ 


7. Denies the allegations contained in Paragraph 7.1\ 


8. Denies the allegations contained in Paragraph 
8, except admits that Respondent receiv a letter from the 


Union on or about October 29, 1974, attached hereto as 


Exhibre 1. 


9. Denies the allegations contained in paragraph 
9, except admits that Respondent sent a letter to the Union 


On or about October 31, 1974, attached hereto as Exhibit Qs 


Denies the allegations contained in paragraphs 


105 a 13, 24; 15a), 156), 16 Jand: 217. 


AS AND FOR A FIRST 
AFFIRMATIVE DEFENSE 
ll. On or about December 12, 1974, the Regional 

Director for the Second Region Of the National Labor Relation 
Board ceonducted a representation election among Respondent's 
employees described in paragrapdh 6 of the Complaint, wherein 
24 employees cast secret bailots, the results of which were 
as fol] 16 voted for No Union, 6 chose Local 1783, and 


2 ballots were challenged. 


| 
{ 


| 


12. The Regional Director has, at all times since | 


of the election, which was in all respects valid. 


{ 
\ 


{ 

\ 

I Ir 
if ; 
! | 
then, wrongfully failed and refused to certify the results | 
! 

H | 
= : ‘ot * : : i 

| 13. By reason of the foregoing, this Complaint |! 
! 


should be dismissed. 
AS AND FOR A SECOND 
AFFIRMATIVE DEFENSE 


14. On information and belief, the authorization 
cards obtained by Local 1783 both prior to and after the 
filing of its Petition for a representation election were 
secured in whole or in part through the solicitation, and 
by virtue of the support, of certain persons in the employ 
of Respondent who are supervisors within the meaning of 
Section 2(11) of the Act, including but not limited to one 


Alexander Gardoni. 


15. As a result of these actions, such showing 
of interest which Local 1783 may have had among Respondent's 
employees both pele to and after the representation 
election was tainted by the presence of such supervisory 


solicitation and support, and was, therefore, invalid and 


without legal effect herein. 


16. By reason of the foregoing, this Comolaint 


should be dismissed. 


AS AND FOR A THIRD 
AFFIRMATIVE DEFENSE 
17. On information and belief, the authorization 
cards obtained by Local 1783 both prior to and after the 


filing of its Petition for a representation election were 


| 
| 
: 


| 


eee eee <aneeane meme Sante a et cot ns etme satin =inw mane eto 


ee 


ee 


secured in whole os in cart cy material misresresentations 


of fact by that labor organization. 


18. As a result of these material misrepresenta- 
tions of fact, any snowing of interest which Local 1723 may 
have had among Respondent's employees both prior to’ and 
after the filing of the petition was invalid md without 


legal effect herein. 


19. By reason of the foregoing, this Complaint 


should be dismissed. 


WHEREFORE, Respondent demands that the Complaint 


be dismissed. 


PROS“AUER ROSE.GOETZ & MENDELSOHN 
Attorneys for Biophysics Systems, 


300 Pare Avenue. ; 
New York, N.Y. 10022 


New York, New York 
April 4, 1975. 
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oh Stats Association of Electrical Workers 


October 2s 


Allonlion: President 
Ceths 


Picase to take notice tnat this t'nion represents ime major hy or your 
myplovees engaged in production, drafting, maintenance and shipping, all 
Mployed al the plant on Saldwin Place Road in Mahopac, New Y ork, 


We are prepared to submit croof of our representation to a neutral 


if you so desire. 
We tarclhier| Serve notice that wo vage prepared to conmnince | bargeiniint 
oue members in all matters relating to wages, hours and condilicens of cm; 


abonse,. ThE writer wtll Contact you vetthin the next day ur twotmiorder 


arrangements For the commencement of negotiations. 

Wee further suggest that you du mot allow any rocriniinctory or ce 
MetLUM QoAst Or Members, SO iat nve can procced Lo mogotral tor 
Mian, 


Very truly yours, 


PE IRNAT TOMA 


fRabert Greene 
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UNITED STZTES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
REGION 2 
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BIOPHYSICS SYSTEMS, INC. lei eu 
3 
and 
A : Case No. 2-CA~13562 
LOCAL 1783, INTERNATIONAL 3 


BROTHERHOOD OF ELECTRICAL WORKERS 
3 


ENO a RE Ee ae 

Respondent, Biophysics Systems, Inc. (“Respondent”) , 
by its attorneys, Proskauer Rose Goetz & Mendelsohn, alleges 
as its answer to the Complaint: 


1. Denies knowledge or information sufficient to 
form a belief as to the truth of the allegations contained 
in paragraph 1 of the Complaint, except admits that 


Respondent received, by registered mail, a charge filed by 


Local 1783, IBEW, and refers to that charge for all its 


terms and conditions. 


2. Admits the allegations contained in paragraphs 


3. Denies knowledge or information sufficient to 
form a belief as to the truth of the allegations contained 
in paragraph 4. 


. 


4. Denies the allegations contained in paragraph 
5(a), except admits that Joseph Silvestro is in the employ 
of Respondent and is a supervisor within the meaning of 
Section 2(11) of the National Labor Relations Act, as 


amended. 


5. Denies the allegations contained in paragraph 
5(b), except admits that Mitchell Frieduan is Respondent's 
Vice-President and that Louis Kamentiky was 2espondent's 
President prior to November 4, 1974, and Chairman of its 


Board of Directors thereafter. 


6. Denies the allegations contained in paragraph 6, 
except admits that on or about November 15, 1974, Respondent 
signed a Stipulation for Certification by a Consent Election, 
which stipulation included a description of the employees 


entitled to vote in the election in substance as described 


in paragraph 6 of the Complaint. 


7. Denies *** allegations contained in paragraph 7. 


8. Denies the allegations contained in paragraph &, 
except admits that Respondent received a letter from the 
Union on or about October 29, 1974, attached hereto as 


Exhibit 1. 


9. Denies the allegations contained in paragraph 9, 
except admits that Respondent sent a letter to the Union on 


or about October 31, 1974, attached hereto as Exhibit 2. 


10. Denies the allegations contained in paragraphs 


10, 11, 12, 13, 14, 15(a), 15(b), 15(c), 16 and 17. 


AS A.D FOR A FIRST 
APFIPSATIVE DEFENSE 
11. On or about December 12, 1974, the Regional 
Director for the Second Region of the National Labor 
Relations Board conducted a representation election among 


Respondent's emcloyees Cescribed in par:graph 6 of the 


oy 


Complaint, wherein 24 employees cast secret ballots, the 
results of -iiich were as follows: 16 voted for No Union, 


6 chose Local 1783, and 2 ballots were challenged. 


12. The Regional Director has, at all times since 
then, wrongfully failed and refused to certify the results 


of the election, which was in all respects valid. 


13. By reason of the foregoing, this Complaint 


should be dismissed. 


AS AND FOR A SECOND 
AFFIRMATIVE DEFENSE 
14. On information and belief, the authorization 

cards obtained by Local 1783 both prior to and after the 
filing of its Petition for a representation election were 
secured in whole or in part through the solicitation, and 
by virtue of the support, of certain persons in the employ 
of Respondent who are supervisers within the meaning of 
Section 2(11) of the Act, including but not limited to one 


rander Gardoni. 


i5. As a result of these actions, such showing of 
interest which Local 1783 may have had among Respondent*s 
employees both prior to and after the representation 
election was tainted by the presence of such supervisory 
solicitation and support, and was, therefore, invalid and 


without legal effect herein. 


16. By reason of the foregoing, this Complaint 


snould be dismissed. 


AS AND FOR A THIRD 
AFFIRMATIVE DEFLONSE 
17. On information and belief, the authorizatior 
cards obtained by Local 1783 both prior to and after the 
filing of its Petition for a representation election were 


secured in whole or in part by material misrepresentation: 


of fact by that labor organization. 


18. As a result of these material misrepresenta 
tions of fact, any showing of interest which Local 1783 m 
have had among Respondent's employees both prior to and 
after the filing of the Petition was invalid and without 


legal effect herein. 


1S. By reason of the foregoing, this Complaint 


yhould be dismissed. 


WHEREFORE, Respondent demands that the Complaint 


be dismissed. 


PROSKAUER ROSE GOETZ & MENDELSO 

Attorneys for Biophysics System 
Inc. 

300 Park Avenue 

New York, New York 10022 


ag eee 
B ay - e Dither ety 


Saul G. Kramer 


Dated: New York, New York 
dune 19,1975. 
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i you suo desire, . . 
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arrangernoants For tne commencement of negotiations. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS 2OARD 


BROTHERHOOD 


Case New. 2-CA-13562 


ORDER RESCHEDULING HEARING 


iT IS HEREEY ORDERED that the hearing in the above-entitled matter be and 


the same hereby is rescheduled from May 5 to May 27, 1975 at 11:00 a.m., at 26 Federal 


10097. 


DATED at New York, New York this 15th day of April 


Region 2 
Nationa] Labor Relations Board. 


GPO 660-855 


CMMIBIT d-1l 
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UNITED STATES CF AMERICA 
RE THE NATIONAL LAZOR ZELATIONS BOARD 


ERATE 2S IO) OF SLECTRICAL WORKEAS 


2-CA-13562 


ORDER RESCHEDULING HEARING 


IT IS HEREBY ORDERED that the hearing in the above-entitied matter be and 


the same hereby is rescheduled from May 27, 1975 to July 14, 1975 at 11:00 a.n., 


Poon 3614, N.Y.C. 10007. 


Regional Director, Region 2 
Nationa] Labor Relations Board. 
GPO 8650-655 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


BROTHERHOOD 


Cane New 2-CAHT 3562 


ORDER RESCHEDULING HEARING 


IT IS HEREBY ORDERED that the hearing in the above-entitled matter be and 


the same hereby is rescheduled from July 14 to September 9, 1975 at 11:00 Bam's.p ee 


Plaza, Room 3616, “NOY Coy LOOOT 


DATED at Yew York, N.Y. 


Regional Director, Region 2 
Nationa] Labor Relations Board. 


GPO 860-655 
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UNITED STATES CF AMERICA 
EEFCRE THE NATIONAL LABOR RELATIONS BOARD 


SRITHE2HOOD OF SLECTRICAL WORKERS 


Case Ne 9 ¢a-13562 


ORDER RESCHEDULING HEARING 


IT IS HEREBY ORDERED that the hearing in the above-entitled matter be and 
the same hereby is rescheduled from September 8, 1975 to November 10, 1975 at 11:00 a.m., 


26 Federal Plaza, Room 3614, N.Y.C. 10007. 


DATED at New York, N.Y. 


Regional Director, Region 2 
Nationa] Labor Relations Board. 


GPO 860-655 


EXHIBIT 4.4 


OF AMERICA 
2 RELATIONS BOARD 


BIOPHYSICS 


CASE NO. 2-CA-13562 


LOCAL 1783, IN 
BPOTHERAOOD OF 


ORDER POSTPONING HEARING 
IT HEREBY IS ORDERED that the hearing in the above-entitled matter 
scheduled for November 10, 1975 at 11:90 a.2., at 26 Federal Plaza, Room 3614, 


New York, New York be, and the same hereby is, postponed indefinitely. 


Dated at New York, New York this 6th day of November 1975. 


oe Regional Director 
r 


Relations Board 


Room 3614 
10007 
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UNITED STATES OF AMERICA ‘ 
EEFCRE THE NATIONAL LABOR RELATIONS BOARD 


LOCAL L733, SUTEANATIONAL 
SPOTZEPECOD OP ZISCTRICAL WORKERS 


Case Ne. 2-CA-13562 


ORDER RESCHEDULING HEARING 


IT IS HERZBY ORDERED that the bearing in the above-entitled matter be and 


the same hereby is rescheduled from ?-P. Indefinitely to February 10, 1976 at 11:00 


@.0., 25 Faderal 2iaza, 32oda 3514, N.Y.C. 


DATZD at Men Yor, 5. Y. this a day of December 
A 


oi 
/ ba 
i , 


mi 


Dee i t f 
Regional Director, Region 2 
Nationa} Labor Relations Board. 


GPO 860.655 
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’ Crue 
LATIONS 


EMS, INC. 


t tnerefor having deen duiy male oy Alexander P. 
Couns2l of the National Labor Relations Board 
Federal Plaza, Po0m 3514, New York, Naw York 19007 
aphone: (212) 264-0323 
2REBY REQCIZED 4D DIRECTED TO &PPEAR BEFORE an 
Acministrative Law Judge of the Wationcl Labor kvialions Board, 
25 Federal Plaza, Room 3514 . 
ine City of New York 
om tine 4ch day of July - fats) 3. at ‘41 o’cleec® a.m. 
cf tist cay/to testify in the Sictéisr of BIOPHYSICS SYSTEMS » INC., Case No. 2-CA-13562 


and on any adjourned, rescheduled, or continued date thereof, 


-ind you are nereby required to brins with you end produce at said tunes and Place the 
Jollouzns books, records, correspondencs, and documents: 


See ATTACHMENT A 


In testimony whearcof, tire seal of the National Lchor 
Relations Board ts affixed hereto, crd tire undersigned, a 
memioer of scid Vational Labor felations Bourd, hus hereunto 
scl his hand cid anthorized lhe issuance hereon; 


Issued ct New York, Naw York 


‘2AZe, BNLet thiseoras 5 er Bele het 


pred Grudadi os its hy 


EXXIRIT 


MS. Inc., personnel policies manual 
manoranda, or bull in 


or 
3, wiiecn reflect 
2 policies of Bio; S1¢sS Systens, I 
iction, incoming Ansdectian, 
bLlophysics Systems, Inc., employed at 
for calendar years 1973, 1974, and 1975. 


Sihinains, 


near years 1972, 1973, an 4 for all 
Or the election con 
(a copy of said list is attached) as will 
lowing information: 


1 , 
on the eligibility list £ 


On which each of said employees was hired by 
ysteas, Inc., 


each of said employees received 
each of said employaes received 


each of said employees was 


written disciplinary warnings issued to employees of 
e 


inc,, tor calendar years 1972, 1973, 1974, and 1975. 


Mr. 
Mr. 
Mr. 


ELIGISILITY LIST 


BIOPHYSICS SYTEMS, INC. 
Case No. -2-RC-16670 


Alex Gardoni 
Paul Kennedy 
Steven Rotta 
Berbert Day 
Raynard E. Fiorino 


Karl Christofori 
Brian R. McHugh 
William Zacotinsky 


Mrs. Catherine Darby 
- Mrs. Joan Kessel 


Mr. 
Ms. 


Thomas Cooper 
Jo Ann Marchigiani 


Mrs. Florence Lockwood 
Mrs. Mary McCallun 
Mrs. Stella Nardi 


Mrs. Rita Swack 


Ms: 


Kathy M. Benedetto 


Mrs. Helen Condon 
Mrs. Arlene Horne 


Mr. 


Mr. 
Mr. 
Mr. 
Mr. 


Malcolm McaMillan 


Raymond Maloney 
Jeffrey Kover 
James Odell 
John McGinness 
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INDEX TO RESPONDENT'S PETITION TO REVOKE SUBPOENA 
DUCES TECUM AND DOGUMENTS SUBMITTED IN SUPPORT 


THEROF -_ EXHIBIT g-1 THROUGH g-15 


DESCRIPTION 


Respondent's Petition to Revoke Subpoena Duces 
Tecum, dated July 10. 1975. 


Letter, dated July 7, 1975, from A. Rosenberg 
to S. Kramer re: issuance of subpoenas. 


Subpoena No. A-489575, to Mitchell Friedman, dated 
July 7, 1975. 


Subpoena No. A-489576, to Joseph Silvestro, dated 
July 751975. 


Subpoena duces tecum No. B-154628, to Bicphysics, 
Systems, Inc., dated July 7, 1975. 


Letter, dated June 16, 1975, from S, Kramer to 
A. Rosenberg and Regional Director, requesting 
affidavits, etc. 


Letter, dated June 20, 1975, from Regional Director 
to S. Kramer declining to produce materials re-~- 
quested in g-6 above, 


Letter, dated July 2, 1975, from S. Kramer to 
General Counsel, eppealing Regional Director's 
determination in g-7 above. 


Respondent's demand to General Counsel for List of 
Anticipated Witnesses, dated June 13, 1975. 


General Counsel's Opposition to Demand for List of 
Anticipated Witnesses, dated July 2, 1975. 


Regional Director's Order Referring Demand for List 
of Anticipated Witnesses (g-9 above) and General. 
Counsel's Opposition (g-10 above) to Chief Administra- 
tive Law Judge, dated July 3, 1975. 


Respondent's Demand to General Counsel for Bill of 
Particulars, dated June 13, 1975, 


General Counsel's Response in Part and Opposition in 
Part to Demand for Bill of Particulars, dated july 2, 
1975. 


Regional Director's Order Referring Demand for Bill 
of Particulars (g-12 above) and General Counsel's 
Response and Opposition (g-13 above) to Chief Adminis-~ 
trative Law Judge, dated July 3, 1975. 


Index to items contained in Exhibits g-1 through 
g-15. 


ALPRED L. ROSE 
WALTER MENDELSOEN 
ALPRED APPEL 
WILBUR H. PRIZEDMaN 
CHARLBS LOOKER 
HOWARD LICHTENSTEIN 
JAMES J. FOLD 
GSOROE M. SHAPIRO 
UBRALD SILBERT 
WILLIAM P. HIOOINS, "R 
VEK 


PROSKAUER ROSE GoETz & MENDELSSOHN 


STEPHEN B® KAYS 
STANLEY KOMAROPP 
Ra H.LUSTGARTIN 
MARVIN DICKER 
SaUL G. KRAMER 
ROBERT M. KAUPMAS 
RONALD S. SCHACHT 
MORTON M. MANEKER 


JEROLD ZIESELMayN 
DaVID I. GOLDBLarT 
YALE H.GELLMaN 
ARNOLD J LEVINE 
HOWARD W. LEPROWITZ 
BERNARD TANNENBALCM 
MaRVEY F. BENJAMIN 


TELEPHONE 


593-9442 


300 Park AVENUE 
NEw York, N.Y. 10022 


{212) 393-9000 


WRITERS DIRECT DIalL NUMBER 


WILLIAM R. BOSE 
(1875-1031) 


JOSEPH M. PROSKAUER 
(1930-1971) 


NORMAN S.GOBTZ 
(1925-1972) 


CABLE. ROPUT 
TELEX: IfT 421178 
wd 125382 


PaCL &. EPSTEIN 


LARRY M.LAVINSKY LAWRENCE J. ROTERNERBO July 10,7, 2975 


Sidney Danielson, Esq. 
Regional Direggor 

National Labor Relations Board 
Region 2 

26 Federal Plaza, Room 3614 
New York, New York 10007 


Re: Biophysics Systems, Inc. 
Case No. 2-CA-13562 


Dear Mr. Danielson: 


Reference is made to a letter from Counsel for the General 
Counsel, dated July 7, 1975, and attached hereto, enclosing copies 


of a subpoena duces tecum served upon Biophysics Systems, Inc., 
demanding various records pertaining to its employees, as well as 
two subpoenas ad testificandum served upon Mitchell Friedman and 
Joseph Silvestro, employees of Biophysics. The records sought by 
Counsel for the General Counsel in the subpoena duces tecum will 
apparently be used in preparation for the upcoming hearing in the 
above-referenced unfair labor practice case. 


Respondent hereby informs you that it must respectfully 
decline to comply with the subpoena duces tecum for the reasons 
set forth below, and requests that it be revoked under Section 
102.31(b) of the NLRB's Rules and Regulations. 


The subpoenas were served shortly after the Regional 
Director and Counsel for the General Counsel completely rejected 
respondent's legitimate request for the affidavits and/or statements 
of Biophysics employees who may be called to testify during the 
hearing in this matter; any authorization cards signed by Biophysics 
employees that were solicited by representatives o£ Local 1783; and 
any documents in the government's possession which may tend to show 


EXHIBIT g-] 


PEGs NE 


Sidney Danielson, Esq. July 10, 1975 


that respondent did not commit the unfair labor practices alleged 

in the complaint. In addition, Counsel for the General Counsel 

has refused to give respondent a list of witnesses who may be 

called to testify, and has only partially responded to respondent's 
valid request for a bill of particulars to the complaint. Copies 

of each of respondent's requests, the responses of the Regional 
Director and Counsel for the General Counsel and respondent's 

appeal of the refusal of the Regional Director and Counsel for the 
General Counsel to comply with its documentary requests are attached 
hereto. These papers are incorporated herein as part of respondent's 
motion to revoke the subpoena duces tecum. All the documents and 
information sought by respondent would be used to prepare its defense, 
just as the documents subpoenaed by Counsel for the General Counsel 
would be used to vrepare and prosecute his case. 


Despite the rejection of respondent's attempts to gain 
limited discovery in order to protect its constitutional and 
statutory rights, Counsel for the General Counsel now demands that 
respondent furnish a multitude of documents, including (i) a “personnel 
policies manual or booklet" for the years 1973 through 1975; (ii) 
payroll records for those employees who were eligible to vote in the 
election for the years 1972 through 1974; and (iii) all written dis- 
ciplinary warnings issued to any Biophysics employees during the 
years 1972 through 1975. Such a subpoena is clearly unreasonable 
in the circumstances of this proceeding. 


It is obvious that the documents sought here are irrelevant 
and immaterial to the resolution of the unfair labor practices alleged 


in the, complaint. Moreover, the subpoena is overly broad, burdensome 

and oppressive in that it seeks in part to obtain records concerning 

all Biophysics employees, and all the records sought go back a minimum 
..Of three years. ee 


: Respondent also believes that Counsel for the General Counsel 
shouldznot be permitted to go on a "fishing expedition" through re- 

“-spondent's ‘records in an attempt to gather information adverse to its 
defenses, while at the same time denying respondent the limited dis- 
covery-that’it has requested. The refusal of both the Regional 
Director and Counsel for the General Counsel to allow respondent 
access to those materials in their files which may provide exculpatory 
evidence in respondent's favor ignores both the strictly limited 
exceptions to disclosure found in the Freedom of Information Act and 
respondent*s statutory and constitutional right of due process to be 
made aware of all such evidence in tHe government's possession. 


Sidney Danielson, Esq. July! 10,1975 


Until the Regional Director and Counsel for the General 
Counsel reverse their inconsistent and prejudicial positions in 
this matter, respondent must decline to surrender the documents 
subpoenaed without receiving a corresponding right to view similar 
documents that it has requested from the government. Respondent, 


therefore, requests that the Regional Director revoke the subpoena 
issued in this proceeding. 


Sincerely yours, 


me 4 JA 


Saul G. amer 


SGK: dsl 
HAND DELIVERY 


cc: Alexander P. Rosenberg, Esq. 


NATIONAL LABOR RELATIONS BOARD 

REGION 2 

Federal Building, Room 3614, 26 Federal Plaza 

New York, New York 10007 Telephone 264-0300 


July 7, 1975 


Szul G. Kramer, Esquire 
Proskauer Rose Goetz & Mendelsohn 
300 Park Avenue 

Bew York, New York 19022 


H Re: Biophysics Systems, Inc. 
Case Ko... 2-CA-13562 


Dear Mr. Kramer, 


Por your convenience I have enclosed copies of subpoenas 
which were served on this date by registered mail on representatives 
of Biophysics Systems, Inc, Should you have any questions, please 


feel free to call me at 264-0323. 


8 truly yours; 
‘ Cledlanufli Koi 
aa ORG 
Alexander P. Rosenberg dich 
i attorney 


ny ee ne my 
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BCARD 


tir. Mitchell Friedman 
TO .......0/a Binpoysics ‘Systane, Tee. 
Baldwin Place Road 


Mahopac. New York 19547 Da ean ete ee sea Ocae Tere er ee MO 


: a ol ae ca iat tlle eat iedia gt Lan Ge 
ishete waienian ts —25_Fegera} Plaza ie —Haw_Xgrk 19007 
You ARZ HEREBY REQUIRE ED AND DIRECTED TO APPEAR before _: 


hasinistrative Lav Judge of the National Labor Relations Boori, 


io Federal” Plaza A SETS 
in tie City of ae. York___ 


son the _t4to — day ve os 


BIOPHYSICS SYSTEMS, INC. 


Case No. 2-CA-13562 


: In testimony whereof, the seal of the National 
' A= 489575 Labor Relations Board is uffixed hereto, and the 
; : undersigned, «@ member oj’ said National Labor 
Relations Board, has hereunto set his hand and 

authorized the issuance hereof. 
Issued at sla iil ade itil 
7th : July ~ 


this ______. day _of fe aie 
IV 


NOTICT TO WITNESS.— Wiese fem for ationdames, svesutanee. and miteore, under this sebneena are papsiole by the 3 a 
whom eee Gee wirnees is subremaed. A witwens ipzenrine at Lae reanest of thw Gemeral Counsel of the National Labor Meleucons 


Boord shed yubat che sebprene with the vearier wien clanmin€ reimonrveermt, 


SU3PCENA 


UNITED STATES ret AMERICA 
nan IONAL LA8OR RELATIONS BOARD 


Mr. Joseon A, Silvestro 
_... €/9 Biophysics Systems, Inc. Y 


Baldwin Place Road 
Mahopac, New York 19541 Vie es 


Request therefor having been duly made by _Dlexandex P. posenuara. conse 
_ fox ths Ganexal_Conasel_oi she National Labor Relations Board if 


whose address is _26 Federal Plaza * _a Jo oon te. 
iy LOO wid HEREBY REQUIRED xD DIRECTED ro APPEAR before 20 | 


ae ot 25 Rederal_piaca som uate 
ee ‘in ihe City of ssc , ‘A 
on the 14th day of ——_iuy.__, 19™_, ot 11 o'elooh am. 


“ana on any adjourned, rescheduled, or continued date thereof, 
nee day /to 7 in the .Vatter of 


BIOPHYSICS SYSTEMS, 


Case No. 2-CA-13562 


In testimony whereof, tre seal of the National 
Labor Relations Board is ajjixed hereto, and the 
undersigned, a member of said National Lebor 
Relations Board, has hereunto set his hand and 
authorized the issuance hereof. 


Issued at co Wane Xorka New York 
EERE Sees Gener 


* : \ 
Reis wince lenin DAScin. DEG nd En a a eee 
aod, A the F by 
rermeurieneat. 


NESE <0" 
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aber ar mtand I. Oe 


SUSFCENA DUCES TECUM 


UNITED STATES OF . 
NATIONAL LABOR RELATION 


BIOPHYSICS SYSTEMS, INC. 
Baldwin Place Road 
tlahopac, New York 10541 


Request therefor having been duly made oy Alaxander P. Posenberg, Counsel for 
tne General Counsel of the National Labor Relations Board 
ivt1038 Gddress is 26 Federal Plaza, Room 3614, New York, New York 10007 
Tal2phone: (212) 264-0323 
LOU ARE dEREBY REQUIRED AND DIRECTED T6 4PPEAR BEFORE an 
Acninistrative Law Judge of the National Labor Relations Board, 
25 Federal Plaza, Room 3614 : 
City of New York 


14th day of July ‘5 
éay/to testijy in the Jiatter of BIOPHYSICS SYSTEMS, INC., Case No. 2-CA-13562 


and on any adjourned, rescheduled, or continued date thereof, 


ETS) ab 18 o’cloee a.m. 


-ind you are nereby required to bring with you and produce at said time and Place the 
Joliowin3 books, records, correspondence, and documents: 


See ATTACHMENT A 


, In testimony whereof, tiie seal of the National Lcdor 
> 154628 Relations Board is affixed hereto, and the undersidned, a 
if member of scid National Labor Kelations Bourd, has hereunto 

scl his hand and anthorized the issuance hereoy, 


=> 
~. 
_! 


Issued at New York, New York 
this 7th day of 
. 
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EXHIBIT g-5 


ATTACHMENT A 


1. KR cosy of the Biophysics Systems, Inc., personnel policies manual or 
Dooki2= anc such other documents, memoranda, or bulistins, wnicn r2flect 
the salary review and wage increase policies of Biophysics Systems, Inc., 
with respect to all full-time production, incoming inspection, shipping, 
and stock employeed of Biophysics Systems, Inc., employed at 
Mahopac, New York plant, for calender years 1973, 1974, and 1975. 


"22 payroll records for calendar years 1972, 1973, and 1974 for all 
enployees whose names appear on the eligibility list for tne election con- 
ductad in Case No. 2-RC-16670 (a copy of said list is attached) as will 
indicate any oz all of the following information: 


a. the date on which each “et said employees was hired by 
siapoyss es Systems, Inc., i. Sah de ee 

5, the date or dates on which each of said employees received 
a salary or wage review, 


c. the seo. dates on which each of said employees received 
an increase in wage rates, ‘ ‘ 


ad. the gate or dates on which each of said employees was 
Genied a wage increase. ; 


3. Copies of all written disciplinary wamings issued to employees of 
Biopnysics Systems, Inc., for calendar years 1972, 1973, 1974, and 1975. 


ELIGISILITY LIST 


BIOPHYSICS SYTEMS, INC. 
Case No. .2-RC-16670 


Alex Gardoni 
Paul Kennedy 
Steven Rotta 
Herbert Day 
Raynard E. Piorino 


Karl Christofori: 

Brian RB. McHugh * 

William Zacotinsky 
Mrs. Catherine Darby '~ 
. Mrs. Joan Kessel 


Mx. Thomas Cooper 
Ms. Jo Ann Marchigiani 
Mrs. Plorence Lockwood 
Mrs. Mary McCallum 
Mrs. Stella Nardi 


--Mrs. Rita Swack 

Ms. Kathy M. Benedetto 
Mrs. Helen Condon an 
Mrs. Arlene Horne 

Mr. Malcolm McaMillan 


Raymond Maloney 
Jeffrey Kover 
James Odell 
John McGinness 


57a 


Ross Gor: 
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4 y \, . - , ir - wiiti HOSE 
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212) 503-90 
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amended by P.L. 93-502 
(November 4 { Ee j., and §102.117 of the Rules 
and Regulations ; the 2d 4l Labor Relations Board, as amended 

1975), as well as the constitutional 
dent requests that complete copies 
igned statements, which were obtained 
senor Director's investigation a 
those wit nessée wn i eneral Counsel anticipates calling to 


atyy 
testif > the hearing in the Shavecort ened Imatter be made 


promptly. 


during 


Peas 


ative, and without prejudice to Respondent's 
rignt t elive co ete copies of those affidavits and statemen 
Raspenden Ee >SiS copies of the affidavits and/or statements of 
the. al : vith all personal identification removed. 


EXHIBIT g- 


C copics of all authorization 
cards sizneea by vondent's p fe selecting Local 1783 as their 


requests copies of all notes, memoranda, 
reports, inter-office communications, minutes 
other records and documentary material in the 
1 £ the Regional Director and General Counsel, 
obtained during the course of the investigation of this 
which are inconsistent with or conflict with the charges 
the complaint, or which show or may tend to show that 
Respondent may not have committed the unfair labor practices alleged 
therein. 


ve 


a 
c 
Respondent assumes financial responsibility, in full, for 
charges incurred by the Regional Director through document searches 


and duplicat‘on, in responding to this request, under 5 U.S.C. §552, 


as amended, and §102.117 of the Rules and Regulations of the Board, 


jed 


you decline to comply with Respondent's requests, 
i the undersigned so that Respondent can take 


gg 


Sincerely-yours, 


ey 


‘Saul G. Krumer 


SG 
HAND DELIVERY 


ecc:: Herbert Simon) Esq. 
99 W. Hawthorne Avenue 
Valley Stream, New York Li530 


LeBeh eWas 
eck enue 
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NATIONAL LABOR RELATICNS BOARD 
REGION 2 


Federal Building, Room 3614, 26 Federal Plaza 


New York, New York 10007 Telephone 264-0300 


June 20, 1975 


Kramer, Esquire 
Rose Goetz & Mendelsohn 
Avenue 
New York 10022 


Re: Biophysics Systems, Inc 
Case No. 2-CA-13562 


‘his is in response to yc r letter dated June 16, 1975, received by 
ce on that date, in which you requested copies of numerous records 
this agency in connection with the above-captioned matter. Your 
e denied. As more fully detailed below, the records which you 
are privileged from disclosure under one or more of the exemp- 
da in Section 552(b) of the Freedom of Information Act, 5 U.S.C. 
and (7A) ;(C)) or (D))- 


The "complete copies of all affidavits and/or signed statements, which 
were obtained during the course of the Regional Director's investigation [for] 
those witnesses who the General Counsel anticipates calling to testify during 
the hearing in the above-captioned matter. . .", which you have requested, are 
investigatory records privileged from disclosure by exemption (XHA),(C), and (D)) 
of Sect ) of the Freedom of Information Act. Exemption (7)(A)exempts 

ai ) investigatory records where disclosure thereof would interfere 
with enforcement proceedings In the Board's processing of cases, much informa- 
tion is obtained from individuals who would be reluctant or would refuse to 
supply such information if it were routinely disclosable pursuant to a request 
under the Freedom of Information Act. In the administration of the National 
Labor folations Act, the Board must be able to obtain in its investigations all 
potentially relevant information. The protection of the identities of individ- 
uals and tne subst. .ce of the information which they submit. during the Board's 
investigation is an important means for assuring the agency's continuing ability 
te cbtai information. If the Board were forced to disclose in- 
itted or obtained during the investigation of a case, other than 
those ci 3 c 102.118(b) of its Rules and Regula- 
tions, it we 


EXHIBIT g-7 


G. Kramer, Esquire 


information from all potential sources, and consequently, substantially interfere 
with present and future enforcement proceedings. Cf.:N.L.R.B. v. Serivener, 405 
Ges OPT a Nak B. v. Golden Age Beverage Ca., 415 F. 2d 26. j 


Moreover, @isclosure of the material which you have requested is inimi- 
cable to the adversarial process and would do violence to the historic privilege 
against disclosure of an attorney's work product. See, N.L.R.B. v. Sears Ro2buck — 
and Co., (Avril 28, 1975) 89 ERRM 2001; Hickman v. Taylor, 329 U.S. 495 (1946); 
Frankel v. securities and Exchange Commission, 460 F. 2d 813, 817. 


Also, since these statements contain matter personal to the individuals 
supplying the statements and to the individuals referred to in those statements, 
they are exempt from disclosure under exemption (7) (C), This exemption protects 
the personal privacy of individuals submitting statements and individuals named 
therein, and requires the balancing of their interests in privacy against the 
interest of a requesting party, such as yourself. Since you have submitted no 
considerations which would, I find, overcome the privacy rights of these individ- 
uals, their right of privacy must prevail. F Y : 


The requested statements are also within exemption(7)(D) because their 
disclosure would reveal the identities of a confidential source, i.e., an indi- 
vidual wno provioes information under an express assurance of confidentiality, or 
in circumstances from which such assurances can reasonably be inferred. As noted 
above, individuals giving statements to the Board during the course of an investi- 
gation are advised and assured that their statements will remain confidential, 
except as provided by Section 102.118 of the Board's Rules and Regulations. This 
policy of protecting confidential sources of information has been consistently 
followed in the administration of the National Labor Relations Act and is well 
known to those persons dealing with this agency. Accordingly, since the individ- 


uals furmishing statements in the instant case are confidential sources, exemp- 
tion(7(D) authorizes our refusal to supply the requested statements which would 
identify these individuals. 


Further, the deletion of names from these statements would not preserve 
the interests recognized by exemptions (7) (A}(C), and (D) since disclosure of the 
material contained therein would, itseif, constitute invasion of personal privacy, 
reveal confidential sources, and, consequently interfere with enforcement pro- 
ceedings under the considerations set forth above. Moreover, the considerations 
for non-disclosure set forth herein are particularly compelling with respect to 
statements by, or concerning employees of, the respondent-employer in this 

r letion of portions sufficient to prevent an unwarranted invasion 
Pilvacy or prevent disclosure of confidential sources would result in 
fraymented as to be inccherent and not responsive to your request. 

. 

For the reasons set forth above, I find that the "copies of all authori- 

zation cards signed by Respondent's employees selecting Local 1783 as their 


Saul G, Kramer, Esquire -3- June 20, 1975 


collective bargaining representative," which you have requested, also are privi- 
leged from disclosure under exemptions (7) (A),(C), and (D). 


Your dragnet request for "copies of all notes, memoranda, correspond- 
ence, papers, reports, inter-office communications, minutesof meetings, and all 
other records and documentary materials in the custody or control of the Regional 
Director and General Counsel, which were obtained during the course of the in- 
“vestigation of this matter and which are inconsistent with or conflict with the 
charges alleged in the complaint, or whicn show or may tend to show that Respond- 
ent may not have committed the unfair labor practices alleged therein" seeks 
records which are, as will be more fully explained, privileged from disclosure 
under exemptions (5) and/or (7) (A),(C}, or (D) of the Freedom of Information Act. 


The notes, memoranda, reports, inter-office communications, minutes of 
meetings and other documentary materials, are privileged from disclosure under 
exemption (5), since they are intra-agency memoranda which would not be available 
by law to a party other than an agency in litigation with the Board. The legis- 
lative history of exemption (5) makes it clear that this sub-section was designed 
ho protect and promote the objectives of fostering frank deliberation and consul- 
tation within the agency in the policy-making stage, and to prevent a premature 
disclosure of policy which could disrupt agency procedure. Thus, exemption (5) 
is based upon and preserves the privilege against disclosure of intra-agency and 
inter-agency memoranda reflecting the deliberative and consultative process so 
that communications between those involved in the process might be uninhibited. 
The aforesaid requested materials reflect the views of Board agents concerning 
prosecutorial policies and the processing of unfair labor practice cases. Since 


they discuss strengths and weaknesses of the evidence, analyze various legal 
theories, and suggest litigation strategies and settlement possibilities, said 
documents clearly reflect the deliberative and consultative process of the agency 
which exemption (5) protects from forced disclosure. See Sears Roebuck, supra; 
Barceloneta Shoe Coro. v. Compton, 271 F, Sup. 591 (D.C. P.R.). 


Also, with respect to the aforesaid requested documents which are intra- 
agency communications, there are no "factual" portions of these memoranda which 
are not inextricably intertwined with policy-making processes, or which can be 
severed from the exempt portions of said documents without compromising the pri- 
vate remaincer of the documents. EPA v. Mink, -410 U.S. 73; Soucie v. David, 448 
Bs 2d 1067’ (DiCe Cr), , : 


Further, all the records and material& requested additionally are privi- 
leged from disclosure under exemptions (7) (A),(C) and (D) for the reasons set 
forth with respect to your demand for .affidavits. 
. 
The undersigned is responsible for the determinationa that the records you 
have requested are privileged from disclosure under the Freedom of Information Act. 


June 20, 1975 


review of that determination under the provisions of Section 


(c) (2) (ii) of the Bourd's Rules and Regulations by filing an appeal with 
»ral CounselL,..N 


ittonal Labor Relations Board, Washington, D.C. 20570, 
is (excluding Saturdays, Sunda ’s, and legal holidays) from the re- 
Any appeal should contain a complete statement of the 


AGEAC 
asea,. 


Very truly yours, / 


: ud \ 
Sidney Danielson 
Regional Director 
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PROSKAULER Rose Goetz & MENDELSOUN 
B00 PARK AVENUE 
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Sat Le auaneR TELEPHONE. (212) 503-0000 


JOSEPM A. PROSKAUER 
(1930-1071) 


MURTON M. MANEAER WRITERS DIRECT DIAL NUMBER 

AROS % BAIL . 
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z ra DAVID f (ULDHLATT 
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ALAN S. RUSENUZRO PATL . EPSTEIN 
LARRY A LAVINOKY Lab RESCR d ROTMEXBERO 


Peter J. Mash, Esquire 

General Counsel 

National Labor Relations Board 
1717 Pennsylvania Avenue N.W. 
Washington, D.C. 20570 


Re: Biophysics Systems, Inc. 
Case No. 2-CA-13562 


Dear Mr. Nash: 


Reference is made to the enclosed letter from Nr. Sidney 
Danielson, Regional Director of the Second Region of the NLRB, 
rejecting respondent's request, also enclosed, for various docu- 
ments presently in his possession. Respondent herewith appeals 
from the determination of the Regional Director pursuant. to 
Section 102.117 (c) (2) (ii) of the Board's Rules and Regulations. 


Respondent's request for affidavits, statements, 
authorization cards and various other materiais cbtained by 
the Regional Director in the course of his investigation of the 
unfair labor practices charged in the complaint was based not 
only on the Freedom of Information Act, but also on the National 
Labor Relations Act itself and the "constitutional principle of 
Gue process". Nevertheless, Mr. Danielson's response was limited 
solely to the provisions of the Freedom of Information Act. 
While respondent recognizes the need for protecting 
the confidentiality of the Board's investivatory sources, it 
believes that elemental notions or due process require that 
the Regional Director be ordered to respond favorably to some 
or all of respondent's requests. Without these materials, it 
will prove difficult, if not impossible, for respondent ade- 
quately to prepare this case for the hearing that is presently 
scheduled to begin on July 14, 1975. 


Peter J. Wash, Esquire 
BULY (25) L975 
Page 2 


To determine whether Local 1783 engaged in illegal 

supervisory solicitation or misrepresentations. during its 

tempts to get authorization cards from Biophysics employees 
and in the course of the subsequent election campaign, res- 
pondent has reauvested copies of tne affidavits and/or statements 
of those versons the General Counsel anticipates calling to 
testify during the hearing. The same is true for the copies of 
the authorization iui obtained by Local 1783 that respondent 
has requested. 


Respondent has offered to accept all the aforesaid 
documents with all personal identificaticn removed. Yet the 
Regional Director has chosen to deny these requests on the 
groune that such deletions would result in a "fragmented" 
record. Respondent submits that this response is in fact no 
resvonse at all, because it rejects the request on grounds of 
convenience while at the same time aoparently recognizes res- 
pondent's constitutional right to these-documents. As a result, 
the Regional Director's refusal to grant respondent's request 
is arbitrary and capricious, and violates the constitutional 
imperative which requires that the respondent know clearly the 
charges brought against it by the NLRB, plus its right to be 
mace aware of any exculpatory evidence in the Regional Director's 
possession. 


Purthermore, the Regional Director's claim that handing 
over such material would violate 5 U.S.C. §552(b) (7) (A), (C) and 
(D) is frivolous under the present circumstances. To refuse 
respondent's request on the grounds that it would interfere with 
enforcement proceedings, would constitute an unwarranted invasion 
of personal privacy and would disclose the i entity of confiden- 
tial sources is patently improper. Respondent is not asking the 
Regional Director to jeopardize his sources; but is instead willing 
to accept documents with all names and other identification deleted. 


In a similar vein, any records in the Regional Director's 
or General Counsel's possession which may show that respondent may 
not have com .itted the unfair labor practices alleged in the com- 
plaint are also obviously crucial to the proper oreparation of 
respondent's defense. To deny its request for these materials 
on the grouné that "premature disclosure" Liege "disrupt agency 
procedure" is to elevate for; over substance. Moreover, respvon- 
dent contends that the materials it requests are not privileged 
“intra-agency memoranda” under 5 U.S.C. §552(b) (5), as the Regional 
Director claims, because respondent only desires such information 
as may clear it of the charges made against it, rather than dis- 
covering the inner workings of the NLRB. 


even more importantly, the Regional Director's 
pect denies respondent the basic right of 
all information in the government's possession 
to its position and helpful to respondent's 
Moryland, 386 U.S. 66 (1967); Brady v. 


> Grant. Vv. Alldredge, 498 F.9d 376 


pea 


Wu 


~bs3}O © 


w Wits O° 


iring respondent to engage in a burdensome and 

to find out whether there is any merit to the 
that it has raised, and by forcing it to go 

g without any exonerating evidence that it 
imply because of the Regional Director's in- 
lear violation of respondent's protected rights 
tted to continue. 


HD 


Qnwyucth 


1M th hy 


Ta 


te 


the substantial reasons that respondent has 

£ of its documentary demands, it is clear that 
trector's decision to reject them out of hand without 

consequences of his refusal on respondent's con- 
gnats is improper and should be corrected immediately. 

fore requests that the Regional Director's decision 
nat he be ordered to comply with respondent's 


ey nA cleo 


also reauests that oral argument be permitted 
that the hearing in this matter be postponed 
Counsel for the General 


Sincerely yours, 


Saul G. Kramer 


SOUESTED 


1, Esauire 
Esquire 


WITPen STALES OF AMELICA 
Tl. AGL AL BAGOR PELAS LCS 
HACICU 2 : 


en ee a ae er en meme EF 


OW TO CONSPAL 
LOCAi, 1763, DLE re wil COU.S..0 POR A LIST 
Pio Gs SLOCINICAL - Of ANTICLPATED 
WORKS: 5 . SLeeess oA] 


SO Oe eS HS ca a a: S$ 
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% TAKE MNOTICE that Respeadent requires you 
to serve upon the undersignec, within ten days after the 
veueiue hereof, a list of the witnesses trat the General. 
Counsel enticipates calling to testif: during the course 
of the nearing in the above-captioned matter. Should you 
decline to comply with Respondent's demand, please notify 


the undersigned of your decision within ten days after the . 


receipt néreof so that Respondent can take 


sary to protect its legal rights unde=x the circumstances. 


Dated: iiew York, New York 
June, , 1975 


Yours, e€tc., 


Proskxausrsr Rose Goetz & 
Hend2lscan : 
Attorneys for Biophysics 
Systens,' Inc. 


G. Kranar 

30G fark Avenuc 

New York,°Wew York 10022 
(212) 593-9000 
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ow York 11530 
_ Local BoB. . 


479 ch Avenue 


White Pla Wow Yor 10605 


Sidney Danielson, Esq. 
Regional Director 

tational Lasor Relations Board 
Region 2 
‘26 Federal Plaza, Room 3614 
New York, New York 10007 
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CUITED STATES OF AIERICA 
NEFORE TE UATIONAL [4002 KELATIONS LOAKD 
REGION: 2 


WlWESICS SYSTEMS, Lec. 
. 


Case No. 2-CA-13562 


LOCAL 1733, TEAMATIONAL BROTHUERIIOOD 
OF ELCCTRICAL WORKERS 


CONEPRAL COUUS=L°S OPPOSITION 
TO RESPONDENT'S DEMAND FOR A 
LIST OF ANTICIPATED WITJEssses 

Tae undersigned opposes Respondent's demand for a list of anticipated 
witnesses, said demand having been filed on June 16, 1975, for the following 
reasons: 

Tae information requested relates to svidentiary matter or calls for 
tne names of employees to whon specific unfair labor Practices were dtescted, 
The Respondent is not eititiad to compulsory production of such information pre- ° 
trial. See William H. Dixon, 139 NLRB 1204; North American Rockwell Corp. v. 
N.U.R.B., 389 F. 2d 866 (C.A. 10, 1968); ienlsd-tumpkin Wholesale Drug Co., 129 


WE2B 294. 


Dated: New York, dew York 


July 2, 1975 


Respectfully submitted, ° - 


Meh f hterth re : 


re Le, 
Alexander P. Rosenberg / 
Counsel for the Generat Counsel 


National. Labor Relations Roard, Region 2 
26 Federal Plaza, Room 3614 
New York, New York 10007 


Eugene Gosles, Chief Administrative Law Judge 
tational Labor Pelations B80ard - 

1717 Penasylvania Avenue, N.1. 
Washington, D. C. 20570 


. 


Saul G. Kranwer, Esquire 
Proskauer Ross Goetz & Mendelsohn 
300 Park Avenue, New York, New York 16022 


lierbect Simon, Es juire 
99 W. Hawthorne Avenye, Valley Stream, Now York 


EXHIBIT g-10 


tAces Oc AMERICS 
THOR RELALIONS BOARD 


« REGION 2 


BIOITSIVS SYSTEMS, Lec, 


CASE NO, 2-CA-13562 


AVIONAL BROTIERHOOD 


ORDER REFERRING MOTION TO THE 
CHIET ADMINISTRATIVE LAW JUDGE 


Counsel for Respondent having filed with the Regional Director. 


Pesina 2, a demand for a list of anticipated witnesses; and 

Counsel for the General Counsel having filed with said Regional 
Director an opsosition to said demand; 

IT HEREBY IS ORDERED that oursuant bb Seettan 102.25 of the 
Rules and Regulations of the National Labor Relations Board, said demand and 


ooposition be, and they hereby are, referred to the Chief Administrative 


a 
nd 


Regional Director, Region 2 
‘National Labor Relations Board 
26 Federal Plaza, Room 3614 

New York, New York 10007 
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ALIEN GLTATES OF HoSICA 
EOOkk & SELVA Labo RUOLALLONS Box eD 


REGU 2 


BIOPHYSICS SYSVEMNS, IEC Case Mo. 


2-CA-),3562 


DEVAL) TO CEHERA 


HSE PAL IO UAL COUUSEL FOR A BRILL 
SROT; 2 


' wr <4 a na 

wien obeonte’ OF PARTICULARS 
ee nese cde ou nin ew seein sence 
WORKERS 


PLEASE TAKE WN Respondent reaquires 
you to serve upon t undersigned, within tea Gays after 
the receipt hereof, particulars to the Complaint herein, 


as follovws:. 


1. respect to the allegations containez in 


he 


(a) Describe the contents ‘cf 221 authorization 


cards Signed by Bisphysics employees. 


(b) State whether any of the cards were sclicited 
Or Otherwise obtained, in whole or in port, by Alexander 
Gardoni or any cther Siophysics supervisor, and, if So, 


rf 


identify those 2iophysi employees so solicited. 


2. With respect to the allegations contained in 


> 


rmeragraph 10 of the Compile 
k gs 


3 


(ai) State when and where the alleged interrogation’. 


Of Plophysics employees took place. 


(b) 3 -ifty which Biophysics employees were 


tllegeciy inteerauated. 
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(c)""State whether uny officers and superviso 
y : 


Of Biyplysics, other thaa those mentioned, allegediy 


interrogated enplovees, 


. 


(Gd) Deseribe all stacements allegedly made hy any 
parties present at the alleyec interrogations. 


4 es 
3. With respect to the alicgetinns contained in 


_ paragraph ll of the Complaint: 


(a) tate when the allecce threats to Biophysics 


employees took place. Pies 


(b) Identity all alleged Biozhysics employees 
present at the Dutch Mill Restaurant when the alleged 


threats were made. 
(c) State whether anv Bioshysics officers and. 

supervisors, other than those menticzed, were present 

. * bad * 

when the alleged threats were made to Biophysics employees, 

and identify then. 


s 
e 


(a) Identify what work being performed by, unit 
employees was alleged threatened to be transferred, and 
where it was aliegecly to be transferred to, if Local 17&3 
was selected as the exployces' collective bargaining 


representative. 


(e) Deseribe all alleged “threats, warnings and 


directives alleaedly mage by Nitcheli Friedman to Biophysic 


enoloyees. . , ' 


4. With respect to the allegations contained in 


paragraph 12 of the Comslaint: 


hi 


ES OE ES ET SS ES AE SS Sh SNS oe 


re co ceaee Se ee a en Oe eres eee aS ae SS ae ae ae ee 
. 


then...’ 


(a) “State when and where the alleged wage in- 
ercases were alleged offered, promised and granted to 


Biozhysics employees. 


(b) Identizy those Biophysics cmployces who were 
allegedly offered, promised and granted wage- increases to 


refrain from becoming or remaining momders of Local 1723. 


(c) State whether any Biopaysics officers and 
supervisors were present, other than those mentioned, 
when the allagéd wage increases were allegedly. offered, 


promised and granted to Biophysics employees, and identify 


: (da) State the amount of the alleged wage increas. 
allagedly offered, promised ane grantee to Biophysics em- 


ployees,. and whether such offer was otal or ‘ain writing. 


Descrive all alleged statements mace by 


Biophysics officers, supervisors and enpioyeds ‘when: the 


— wage increases were allegedly offered, promised’ 


and grented to Biophysics euployees .' ae 


5. With respect to the allegations contained in 


paragraph 13 of the Complaint: 


. (a) Identify which Biophysics employes received 
an alleged disciplinazy warning because of his membership 


ane and activities on behalf of, Local 1783. 


(B}) Stete the natcre Gf the @isciplinary warnins: 
¥ e- i 


alléged thercin. 


et 


(e) State — any other Biophysics otticats. 


supervisors or empleyous were present whan the alleged 


disciplinary warning was issued, and identify them, © 


<class cian nan CRD ae AS aN OS SD Cie NY SOT, oe 
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(a) -DSsesibe & other statements allegedly made 


by Joseph Silvestro, } emoloyee-who-received the allegec 


disciplinary vwarsnine, and by any othec Biophysics officers, 


supervisors or emolo;yces who were present waen the alleged 


disciplinary warning was issued. 


respect to the allegations contained in 


of the Complaint: 


(a) State when and where the alleged threats wera | 
ented 


mad2 to Biophysics employees. 


(b) Identity all Biophysics employees present 


when the all<ged threats were made. 


(c) State whether any Biophysics officers and 
supervisors, other than those menticned, were present when 
the alleged threats were mace to Biophysics employees:, .and 


identify then. f i i. . 


° * 


(d) Identify what work being performed by unit 


ccna e-shceousenen Semana aeiamiaatne 


employees was allegedly threatened to be transferred, and 


where it was allegedly to be transferred to, if Local 1783 


was selected as the employees’ collective bargaining 


représentative. 


Should you Gecline to conply with Respondent's 
demand, please advise the undersigned within ten days after 
the receipt hereof so that Respondent can take all steps 
necessary to protect its legal rights under the circumstance 


Dated: New York, Wer York 
Juno j,., 19 


. 
° 


Yours,'ets., j 

Proskauer Rose Goetz & Mendelsohn 

Attorneys for Biophysics Systens, 
care we, a 


ies i: ap / 
Saul G. Krasner j 
300 Park Averua 
“hee Yors, Woe York 10022 
(212) 593-9090 


ee ee 


! 
: 
! 
‘ 
| 
| 


ee 


nee eet tenner te etna fae nn RENE CAEP a RN enRRRP Np 
eae SS ae we eae See Sat Se nee Sor caceae an amass amas aetna saa e aman Saree 


| 
| 
| 
; 
i 
| 
| 
| 
| 
j 
| 


= 
Oo 


eR atm ame nem see) an ee os 5 ot: Se Qe meen os 


74a 


Ceneral Couadet 
National (bOr BRolasions Boared 
Reagqion 2 
26 Federa 
New York, 


Herbert Simon, Bod. 
99. Hawthorne Avenue 
Valley Stzrean, New York 


Local 1723, 1I,.B.E.W. 
470 Memarocneck Avenue 
White Plains, New York 


Sidney Danis1son, Esq. 
Regional Director ' 

National Labor Relations Board 
Region 2 

26 Faderal Plaza, Room 3614 
New York, New York 10007 


HawMiYSICS Sistens, * 
and Case No. 2-CA-13562 


HROTHERUCCD 


GENERAL COUNSEL'S Beer ve ‘SE IN PART 
AND OPPCSITION IN PART TO RESPONDENT'S - 
DEMAND FOR BILL OF PARTICULARS 


tRAL COUNSEL'S RESPONSE IN PART 
The undersigned responds to Respondent's demand for a Bill of 
Perticulars, said demand having been filed oa June 16, 1975, as follows; 


Item l(a) 


A semple of the type of authorization card Signed by employees of 


Biophysics Systems, Inc., is attached hereto as Exhibit 1. 


Item 2(a) ( 


The interrogation by Mitchell Freedman took place in the Biophysics 


Rarkirg lot and at the Dutch Mill Restaurant during the first week of November, 


1974; the exact date is prasently unknown. iis : 


sats 


The interrogation by Joseph Silvestro took place in Silvestro' S office. 
~at the Hlopiiyetes plant in the latter pare of November 1974; as exact date is 
presently unknown. 


Item 2(c) 


“No other supervisors or officers interrogated employees, 


General Counsel does not now know the precise date on which Mitchell 


Freedman threatenad employees at the Dutch Mill Restaurant.’ 


Item 3c) 


be 


No other supervisors or officers were present. 


. 


Said wage increases were offered, promised, and granted at the Biophysics 


Plant. The exact dates are presently unkown, 
item 4(¢ ) 


Biupuysies supervisor Frank Amanto was present. 


tare aval, 
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tea wiseiplinury warnius for perforiuing work too slowly was 


were made at the Biophysics Plant. ‘The said dates are set 


icient particularity in the complaint. 


No other supervisors or officers were present. 
SRAL COUNSEL'S OPPOSITION IN PART 
undersigned opposes the remaining items contained in Respondent's 

a Bill of Particulars for the following reasons; 

Teens (20b),,)/9(b)i5 baa. Stay and 6(b) calls for the names of employees 
co whom specific unfair labor practices were directed. 

Ttems l(b), 2(d), 3(d),; 3¢e), 4(¢) Gin part), 4(e), 5(d) and 6(d) request 
evidentiary matter. 

The Respondent is not entitled to compulsary pre-trial production ef such 
information. 

See Willian iH. Dixon, 130 NLRB 1204, North American Rockwexti Corp. v. 


389 F2e 865 (8th Cir., 1968); Walsh-Lumpkin Wholesale Drug Co.3 129 NLRB 294. 


New York, New York 
> 


Wily 25. Lovo Respectfully submitted, 


ad t z ree 4, 

Ltd fe fiieiee ie 
Alexander P. Rosenberg 
Counsel for the General Counsel 
National Labor Relations Board, Region 2 
26 Federal Plaza, Room 3614 
New York, New York 10007 


Gosl 
i Labor ‘Relations Board 
ministrative Law Judge 
Pennsylvania Avenue, N. W. 
nington, D.C. 20570 


Saul G. Kramer, Esquire 
Proskauer Rose Goctz Mendelsohn 


309 park Avenue 
York, New York 10022 


Herbert Simona, Esq. 
Heuchorne Avenue 


New York 11539 
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ELECTRICAL WORKER 
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ector a resnorse in part and oszosition in part to said demand 


IT ESRS3Y% IS ORDERZD that oursuant to Section 102.25 of the 
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Rules aod Regulations of the National Labor Ralations Board, sai 


response, and opposition be, and thay hereby are, veferred to the Chiat 


s Board 


k 10007 


79a 


qj 
Soa FESO (Oe CHM) mOHWsw 


UNITED STATES GOVERNMENT 
Memorandum 


TO : Sicney Danielson, Director, Region 2 DATE: July 15). 1975 


FROM : Alexander P. Rosenberg, Counsel for the General Counsel 


SUBJECT: Biophysics Systems, Inc. 
Case No. 2-CA-13562 


GENERAL COUNSEL'S STATEMENT IN OPPOSITION TO RES PONDENT 'S 
PETITION TO REVOKE SUBPOEMA DUCES TECUM AND REQUEST TO REFER 
SAME TO THE CHIEF ADMINISTRATIVE LAW JUDGE FOR RULING : 


On July 10, 1975, by Lecter, Respondent petitioned the Regicasd . 
/ Director, pursuamt to Sectiom 102.31(b) of the Boerd's Rules and Regulations, .—_ 
to revoke a subpeenma duces tecum requested by the undersigned in the above- 
captioned unfair Laber practice proceeding; said heering: is presently : 
scheduled to commense on September 9, 1975. (A copy of Reepesdeat's petition . 
to revoke and documeats submitted in Suppert thereef, are submitted herewith.) 


In support of its petition to revoke said subpoena, Respondent states 
that the Regional Director and Counsel_for the General Counsel refused to 
furnish to Respondent, certain information requested under the Freedom of 
Information Act and a Demand for a Bill of Particulars, which it alleges will 
be used to prepare its defense in the instant case. Respondent then asserts 
that because of the aforesaid refusal to produce information, it is privileged 
from supplying the materials which Counsel for the General Counsel has re- 
quested in subject subpoena (which Respondent notes will “apparently be used 

? in preparation/for the upcoming hearing:.."). Respondent's argument is clearly 


without merit. 


The authority to subpoena documents for trial extends to Counsel for 
the General Counsel, as to other parties, in a proceeding bef-re the Roard 
under Section ll of the Act. Counsel for the General Counsel contends that 
the determination as to whether the subpoenaed documents are to be produced 
should be made on the same grounds applicable to any other party to the pre- 
ceeding. Nothing contained in the Nationel Lebor Relations Act or in the 

UG Freecom of Infornatioa Act warrants the conclusiss Respondent seeks karz ¢s 
establish, i.e. that Respondent can refuse to respond to a subpoens on the ~ 
ground that the General Counsel and the Board have refused to disclose material 
requested by Respondent under provisions of the Freedom of Information Act and 


in its demand for particulags. i/ It is submitted that no such "mutuality" 
was intended by Congress. 


. 


1/ Moreover, the materials which the Regional Director and Counsel for the 
~ Generel Counsel have declined to produce are privileged from disclosure 


3 = under ona or more of the exemptions contained in Section 552(b) of the 
At Freedom of Information Act, 5 U.S.C. § 552(b) (5) and ((7)(A)C)or (DD); 
aA and under traditional Board law. ‘ 
ifs EXHIBIT h. 

‘des 
Buy U.S. Sevings Bonds Regularly on the Payroll Savings Plan 
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Furthermore, Respondeat's argument is based on the erroneous 
assumption that like Respomderet, Counsel for the General Counsel seeks 
the subpoenaed records for use in preparing for the hearing in the instant 
matter. Sudject subpoena, unlike Respondent's various requests, does not 
call for the pre-trial production of any materials. The subpoena seeks 
only that the requested documeats be produced at trial. 2/ 


Respondesmt further asserts that the subpoeae should be revoked i 
because it seeks a multitude of documents, is ucreasonable unde’ the cirem- 
stances, seexs documests which are irrelevent amd immateri-:1 iv che. reselu—- 
tiom of the unfair laber prastices alleged.in the complaint, is overly bread, 
buréemecme, and constitutes. a fishing expedition... 


position. Sinks. 0h cas iaeae: mugiapeaickn Attachment-A to subject: uaa, = 
- desertbes witir @ hight degree cf particularity, certain deewments. in. Respoa—.. . 
dest’s: pesseseiem: whbah: ave~éireetiy related to allegations contained. in the 
Comphates and: Newice ef Hearing in. the instant wetter..3/ Thus, iteme.1.and.. 
2 of Setashment £. requect: s: limited. mamber of specific documents, ase- limited 
to the col leetive-berygeiming- unit in issue, and ere directly related to pare 
gtapie-Il of the ceupleing, whic slleges, in substance, that Respondent. 
granted wege- ineresses. ts unit eupicpees to chill their suppert for die Gabe... 
The decumpats requested encompess the minimem period of time required to 
property evaluate Respendeat's wage increase policies and practices, inasauch 
as the Respondent's werk force has ficctueted during the reqres ted period. 


Item 3 seeks production of specific written documents which are 
directly related to paragrapm 13 of the Complaint, and which together with 
Counsel for the General Counsel's response to Respondent's Demand for a Rill 
of Particulars, allege that Respondent issued a written disciplinary warging 
te sn employee because of her Union membership. The time period covered by 
Said request is the minimum required to prove the allegation in question. 
Counsel for the General Counsel believes that the number of documents sought 


in item 3 is minimal. Respormdent's assertion, therefore, that said item is 
overly broad and oppressive is specious. 


Respondent's contention that Counsel for the Generel Counsel is 
engaging in a fishing expedition is without merit. Each item requested in 
said subpoena is directly related to allegations of the Complaint. The proper 
functioning of the Board's investigative and prosecutorial processes requires, 
a3 the,zoard's. Rules and. Regulatices._recognize, that .the-Scard be pemizted. 2-- 


ee eS 


obtatw the produetion ‘cf evidence relating a a (ws 4 


2/ Although production of the requested materials at a pre-trial conference 
would facilitate their analysis and avoid unnecessary delay at trial, the 
subpoena does not require such pre-trial production. 

3/ Counsel for the General Counsel notes that under Section 11 of the Act and 
Section 102.31 of the Boerd'’s Rules and Regulations, evidence is subjeet to 
production pursuamt to subpoena where it merely relates to any matter under 
investigatiom or in question. Relevance and materiality to complaint 
allegations, although present here, are not required. 


4/ See Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186, 204, one Cr. 
Myers v. Bethlehem Corp., 303 U.S. 41. 
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It is respectfully requested that pursuant to Section 102.31(b, of 
the Board's Rules and Regulations, Respondent's pérition to revoke the 
subpoena requested herein, and this statement in opposition be referred to 
the Chief Administrative Law Judge for ruling. 
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UNITED STATES OF AMERICA 
BESORE THE NATIONAL LABOR RELATIONS 
REGION 2 


Case No, 2-CA-13562 
INTERNATIONAL BROTHERHOOD 
RICAL WORKERS 


ORDER REFERRING PETITION TO REVOKE SUBPOENA 
TO THE CHIES ADMINISTRATIVE LAW JUDGE 
Counsel for Respondent having filed with the Regional Director, Region 


2, a petition to revoke a subpoena duces tecum issuad to Respondent at the re- 


quest of Counsel for the General Counsel; and 


Counsel for the General Counsel having filed with said Regional. Director 


@ statement in opposition to said petition; 
IT BEREBY IS ORDERBD that pursuant to Section 102.31(b) of the “les 
end Regulations of the Natiomal Labor Relations Board, said petition and state— 


ment in oppesition be, and they hereisy are, referred to the Chief Administrative’ 


Law Judge for ruling. 


Dated: New York, New York 


Tiby 16,) 1975 


Sidney Daniglson, Regional Director 
National Labr.. Relations Board 
Region 2 : 

26 Federal Plaza, Room 3614 

New York, New York 10007 


BEFORE Ti 


WASHINGTON, 


Case Ko. 2-CA-13562 


ORDER.ON PELLTULGH  T 
adent having filed with the Regional Director a requesc 
the Resional Director revoke Subpoena Duces Tecum No. B-154628 
heretofore served upon Respondent; the Regional Director having treated 
tition to revoke and having referred it to the Chief 
va Law Judge, along with a Statement in Opposition thereto; 
and the undersigned having been duly designated as the Administrative 
Lew Judge to rule on said petition; now, after consideration of the 
2eforesaid papers and of the complaint in this proceeding, 
and the 
hereby -is, dented. In light of the complaint's etieeat tons end the 
representations made in the Statement in Opposition concerning the purposes 
for which the subpoenaed documents are intended, it appears to the under- 
signed that the documents whose production is sought are reasonably related 


"to matters in issue in this proceeding and are sufficiently limited and 


specific in their description so as not to place an undue burden on 
Respondent in their production. The other grounds urged by Respondent for 
revocation of the subpoena have also been considered by the undersigned, 
end are found without merit for the reasons stated in Counsel for the 
General Counsel's Opposition, reasons which the undersigned believe to be 


valid and with which he concurs. | 


Administrative Law i, dge 


Dated: July 18, 1975 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF JUDCES 


WASHINGTON,” D.C. 


BLOCHYLSLOS: SYS TANS), 


Case No. 2-CA-13562 


tava iepeesiee one's 
WW Lehane 


OF ELECTSI 
ORDER OFF BDEtiAN 
espoadent having filed a Den 
Witnesses in this pro- 
ceeding; Counsel for the General Conseil having filed an Opposition 
thereto; and the said notioa having been duly referred to the undersigned 
for disposition; now, after consideration, 


if IS HEREBY ORDERED that Resperdant's motion be denied. Under 


long-settled Board policy, a respondent ia an wnfair labor practice pro- 


ceeding is-rot entitled to a pre-hearing disclosure of the names of the 


General Counsel's witnesses. See Walsh-itcokin Wholesale Drug Co. y 129 
iene neeneentmenemmnnene tne emeeee nae mae REE. = ST 
NLRB 294. Respondent has presented no good reason for deviation fron 


tha: policy in this case. 


Case No. 2-CA-13562 


OR BILL OF PARTICULARS 
ident having fi Demand, herein treated as a motion, 


atticulars; Counsel for the General Counsel having filed a 


cozusideration, 


IT IS ORDERED that ‘2spondent's notion, to the extent not 


voluntarily complied with by Counsel for the Ceneral Counsel f ‘s Reeponse 


+o the motion, be, and the saze heraby is denied, for the reasouc, found 


good and sufficient, that are stated in the Cpposition. 


Me bp 


: Arthur Lerf 
, Administrative Law Judge 


July 18, 1975 


NATIONAL LABOR RELATIONS BOARD 


OFFICE OF THE GENERAL COUNSEL 


Washington, D.C. 20570 


Re: Biophysics Systems, Inc. 
Case No. 2-CA-13562 


S:ul G. Kramer, Esquire 

Proskauer Rose Goetz & Mendelsohn 
300 Park Avenue 

Yew York, New York 10022 


Dear Mr. Kramer: 


Your appeal from the Regional Dirsctor’s refusal to furnish 


information requested in your letter of June 16. 1975, has been 
duly considered. 


The appeal is denied substantially for the reasons set forth in 

the Regional Director's letter of June 20, 1975. Regarding your 
contention that the Regional Director's assertion that deletion from 
the let bere docusents of matter privileged from disclosure under 
exemptions 7(C) and (D) of the Freedom of Information Act, 5 U.S.C. 
Section 552(3) (7(C)) and (7(D)), would result in a record so frag- 
mented as to be incoherent and ict responsive was arbitrary and 
capricious on his part, it should be noted that even assuming that 
the resulting documents would be responsive to your request, they 
would be exempt under exe=ption 7(A) of the FOIA, 5 U.S.C. Section 
552(b)(7(A)). The Court of Appeals for the Second Circuit has 
pointed out that Congress had a 2-fold purpose in enacting exemption 
7. Eranket vi $.E.C., 460 ‘ 24 813, 817. The purposes enumerated 
by the Ccurt were to heep confidential the procedures by whicn the 
Agency conducts its investigation and by which it has obtained 
information and to prevent the premature disclosure of the results 


of an investigation so that the Government can present its 
strongest case in court. Both of these forms of confidentiality 
were deemed necessary by. the Court for effective Law enforcement. 
In this regard see also ¥.U.2.3 Sears, Roebuck & Co., 95 S. Ct. 
1504, n. 28 and Wellman induszric LAC. Ve Me bshebes G90 .Ps20 427 
(C.A. 4, 1974). Moreover, soth = L, supra, and Welln 


nan, supra, 
ad to give parties indirec- 
tly any earlier or greater access to investigatory files than they 
would have directly in Litigation wi Agency and it is clear 


ala 


make it clear that the FO 


ee 


Re: Case No. 2-CA-13562 -2- 


that this Agency, with the approval of the Court of Appeals for 
the Second Circuit, would not permit such pre-trial discovery. 
N,L.R,B, v. Interboro Contractors, 432 F.2d 855, 857-850, 


Concerning your request for authorization cards, it is noted that 
the stated purpose of your request wes to enable you to determine 
whether the Union engaged in illegal supervisory solicitation or 
misrepresentations. While you indicate a desire to obtain these 
cards, even with all identifying material deleted, it is unlikely 
that they will provide you with the information you have stated 
you are seeking. As the only information the anonymous authori- 
zation cards would provide is the number of such cards obtained by 
the Union, their disclosure would interfere with enforcement pro-~ 
ceedings within the meaning of exemption 7. : 


The undersigned, Robert E. Allen, at the direction of, ard pursuant 
to the policies established by, General Counsel Peter G. Nash, .is 
responsible for the determination thet the records you requested 
are privileged from disclosure under the Freedom of Information Act. 


Judicial review of this determination may be obtained by filing a 
complaint-in the district court of the United States in the district 
in which the complainant resides, or has his place of business, or 
in which the records are Situated, or in the District of Columbia, 
as provided in the ‘OIA, 5 U.S.C. Section 552(a) (4) (B). 

ae 


Very truly yours, 


Peter G. Nash 
General Counsel 


Director, Office of Appeals 


Director, Region 2 
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593-9442 


August 13, 


Sidney Danielson, Esq. 
Regional Director 
National Labor Relations Board 
Region 2 
26 Federal Plaza, Room 3614 
New York, New York 10607 
Re: Biophysics Systems, Inc. ~ 
Case No. 2-CA~-13562 


Dear Mr. Danielson: 


In accordance with our discussion with Alexander Rosenberg 
‘esterday afternoon, respondent Biopiuysics Systems, Inc. respectfully 
declines to comply with the subpoena duces tecum served upon it on 
July 7, 1975. 


Sincerely yours, : 


Saul G. Kramer 
SGK:dsl 


ce: Alexander Rosenberg, Esq. 


BAND DELIVERY 


UNITED STATES DIBUTRICT counr 
SOUTHERN DISTRICT OF NEW YORK 


NATIONAL LABOR RELATIONS BOZRD, 


Applicant,’ 


Civi Action 


~against- 
BIOPHYSICS SYSTEMS, INC., ' 
Respondent,’ 
and 


BIOPHYSICS SYSTEMS, INC., 


Respondent, ' ANSWER AND 


~against- ; 
JOHN C. MILLER, Acting General 
Counsel-of the National Labor 
Relations Board, and SIDNEY 
DANIELSON, Regional Director 


of the National Labor Relations 
Board, Region 2, 


Additional Defendants on. 
the Counterclaims.~* 


Respondent, Biophysics Systems, Inc. (hereinafter 
"Biophysics"), by its attorneys, Proskauer Rose Goetz & 
Mendelsohn, for its answer and its counterclaims to the 


application, states as follows: 


1. Admits the allegations contained in paragrazh 
a, except denies that it is chartered under the laws cf the 
United States and alleges that it is organized under the 


laws of the State of New York, 


2. Denies knowledge or information sufficien: 
form an opinion as to the truth of the allegations conteainod 
in varagraph b, except admits that the National Labor 
Relations Board (hereinafter "the NLRB") has issued Rules 


and Regulations (Series 8, as amended). 


3. Denies knowledge or information sufficient to 


form a belief as to the truth of the allegations contained 
in paragraph c, except: (a) Admits that a proceeding 
entitled Biophysics Systems, Inc. (Local 1783, International 
Brotherhood of Electrical Workers), Case No. 2-CA-13562, now 
is pending before the NLRB; (b) Admits that a charge was 
served and filed, that a complaint and notices of hearing 
have been issued by the NLRB and that it has filed an 

answer and an amended answer and refer to those documents 
(exhibits a, b, c-1, c-2, d-1, d-2, d-3 and d-4 annexed to 
the application of the NLRB) for the terms and conditions 
thereof; (c) Alleges that it also has filed with the NLRB 

a demand for bill of particulars, a demand for list of 
anticipated witnesses and a request for information under 
the Freedom of Information Act, 5 U.S.C. §552,)29 U.S.C: 
§160(b) and §102.117 of the Rules and Regulations of the 
NLRB; and (dad) Alleges that the NLRB has refused to respond 
to the request for information and demand for list of 
witnesses and has only responded in part to the demand for 
bill of particulars. (Copies of the demands and request are 
annexed to the application of the NLRB as exhibits G-9, q=12, 
and g-6. Copies of the NLRB's responses to Biophysics' 
demands and requests are annexed to the application of the 


NLRB as exhibits g-10 (opposition to list of witnesses); 


q-13 (resronse in nart and opnosition in part to demane 
bill of particulars), g-7 and m (denial of request for 
information by Regional Director and cenial of request for 


information by General Counsel)). 


4. Denies knowledge or information sufficie to 
form a belief as to the truth of -he allegations contained 
in paragraph d, except admits that on July 9, 1975, Biophysics 
received, by registered mail, three subvoenas from the 
NLRB, one of which required Mitchell Friedman to appear and 
testify in the proceeding referred to in naragraph 3, suora, 
one of which required Joseph A. Silvestro to appear and 
testify in the proceeding referred to in paragraph 3, suvra, 
and one of which required Biophysics to produce documents 
for the proceeding referred to in paragraph 3, supra, 
(hereinafter "the subooena juces tecum"). (Copies of the 
three subpoenas are annexed to the application of the NLRB 


as exhibits g-3, g-4, and g-5). 


5. Denies knowledge or information sufficient to 


form a belief as to the truth of the allegations contained 


in paragraph @, except admits that it received the subpoena 


duces tecum and the subpoenas requiring Mitchell Friedman 
and Joseph A. Silivestro .o appear and testify by registered 


mail on July 9, 1975. 


6. Admits the allegations contained in paragraph 
f, refers to exhibits g(1-15) annexed to the application of 
the NLRB for the terms and conditions of the documents 
contained therein, and alleges that it has never sought 
revocation of the NLR! subpoenas requiring Mitchell Friecman 


and Joseph A. Silivestro to appear and testify. 


7. Denies knowledge or information suff sient to 
form a belief as to the truth of the allegatious contained 
in paragravh g, excent admits that Counsel for the General 
Counsel prepared a statement in opposition to Biophvsics' 
petition to revoke the subpoena duces tecun and refers to 
that statement (annexed to the application of the NLRB as 


exhibit h) for the terms and conditions thereof. 


8. Admits the allegations contained in paragvavhs 
h, i, j, and k and refers to the documents described in those 


paragraphs (annexed to the application of the NLRB as 


1 
exhibits i, j, k, 1, g-9, g-12, g-7, g-8, and m) for the | 


terms and conditions thereof. 


9. Admits the allegations contained in paragraph 
| 
1 except alleges that while it declined to comply with the 


subvoena duces tecum, it never declined to cumply with the 


subpoenas requiring Mitchell Friedman and Joseph A. Silvestro 


to appear and testify. 


10. Denies each and every allegation contained 
paragraph m and alleges that the documents sought hy the 
in the subpoena duces tecum are not relevant or material 
the issues in the proceeding before the NLRB and alleges 
by refusing to respond to Biophysics' requests for 
information, as set out in paragraph 3,suora, the NLRB has 
denied B3iophysics the opportunity for a fair hearing and 
the opportunity to defend against the charges that have been 


made against it. : 


ll. Admits the allegations containca in mary 


FOU A PINS? APPr PMA DE meet 
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12. The complaint filed by the YLW3 in the 
rroceeding now nending before it (and annexe? to roti (0 
application of the NLRB as exhibit b) contains the cererc? 
allegation, at paragravh 14, that Biophysics "offered, ° 
promised and granted to its employees wage increases, to 


induce them to refrain from becoming or remaining members of 


Local 1783 ...." 


13. The NLRB has failed and refused to particu- 
larize that claim Gespite Biophysics' reneated efforts tc 
determine the basis for and specifics of that allegation. 

The NLRB not only failed to respond to Biophysics’ request 
for information under, inter alia, the Freedom of Information 
Act, but also refused to answer the relevant portions of 
Biophysics’ denand for bill of particulars (See, paragranh 

4 of Biophysics' demand and the NLRB's resnonse thereto, 


exhibits g-12 and g-13 annexed to the annlication of the 


NLRB). 


14. Despite the NLRB's failure to varticularize 
its claims against Biophysics or to provide Biophysics 
with copies of the documents on which it bases its claims, 
the NLRB now requires production not only of the company's 
"personnel policies manual or booklet and such other 
documents, memoranda, or bulletins, which reflect the 
Salary review and wage increase policies of Biophysics ... 


for calendar vears 1973, 1974, and 1975" but. also of 


| 
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Payroll records for calendar years 1972, 1973, and, 1974 [for 
each employee eligible to vote in the election conducted 
prior to the proceeding now pending before the NLRB] as will 
indicate . .. (a) the date on which each Said employee was 
hired . .. 4; (b) the date or dates on which each of said 
employees received a salary or wage review? (c) the date or 
dates on which each of said employees received an increase 
in wage rates; [and] (d) the date or dates on which each of 


Said employees was denied a wage increase." 


15. In these circumstances neither respondent nor 
the Court is in a position to make an informed or reasoned 
assessment of the relevancy of the sala.y and wage material 


sought by the NLRB. 


16. This Court should deny enforcement of the 


Subpoena duces tecum until the NLRB particularizes its charge 


against Biophysics. 


FOR A SECOND AFFIRMATIVE DEFENSE 


17. The complaint filed by the NLRB in the 


proceeding now pending before it (and annexed to the applica-, 


tion of the NLRB as exhibit b) alleges, at paragraph 13, ae 


Biophysics "issued a disciplinary warning to an enployee 
because of her membership in and activities on behalf of 
Local 1783." In response to the demand for bill of particu- 


lars, the NLRB states that a written disciplinary warning 


for performing work too slowly was issued to an employee but 
refuses to describe the statements made by any Biophysics 
officers, supervisory personnel or employees at the time the 


| 
| 


disciplinary warning was issued (See Paragraph 5 of Biophysics 


demand and the NLRB's response thereto, exhibits g-12 and 


g-13 annexed to the application of the NLRB). 


&> 


18. Despite its failure to provide Biophysics 
with any information indicating that the disciplinary warning 
for performing work too slowly was in reaction to the 
employee's supposed union activities, the NLRB now requires 
production of “all written disciplinary warnings issued to 
employees of Liophysics;’ whether or not they were eligible 
to vote in the election conducted prior to the proceeding 
now pending before the NLRB, for calendar years 1972, 1973, 
1974, and 1975. 

19. In these circumstances neither respondent nor 
the Court is in a position to make an informed or reasoned 
assessment of the relevancy of the records concerning 
written disciplinary warnings sought by the NLRB. 

20. This Court should deny enforcement of the 
subpoena duces tecum until the NLRB particularizes its 


charge against Biophysics. 
FOR A THIRD AFFIRMATIVE DEFENSE 


21. Pursuant to Section 10(b) of the National 
Labor Relations Act, 29 U.S.C. §160(b), Local 1783, Inter- 
national Brotherhood of Electrical Workers (hereinafter "the 
union") may intervene in the proceeding now pending before 


the NLRB. Upon information and belief, even if the union does 


not formally intervene in the proceeding, the NLRB will 


consult with union representatives during .the course of that 
proceeding. 

22. The subpoena duces tecum served on Biophysics 
requires the production of Biophysics' payroll records for 
the years 1972, 1973 and 1974 for all employees whose names 


appear oi. the eligibility list for the election conducted 


4 


| 
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,prior to the preceeding now pending before the NLRB. 


23. These records are confidential. Production 
{i 
‘of the aforesaid records in response to the NLRB subpoena 
\ 
duces tecum not only will invade the privacy of Biophysics 
il 


; employees; it may also provide the union with information 


‘on the union may use against Biophysics in any election that 


imay result from the pending proceeding. 


24. If it is determined that the subpoenaed pay- 
roll records must be produced, at the very least, a protective’ 
order should be issued by the Court enjoining the NLRB from 


making copies of the payroll records or any information gleaned 


from those records available to the union. 
FOR A FOURTH AFFIRMATIVE DEFENSE 


25. The complaint filed by the, NLRB in the 
proceeding now pending before it (and annexed to the applica- 
tion of the NLRB as exhibit b) alleges that Biophysics en- 
gaged in certain unfair labor practices during the period 
from approximately October 29, 1974 to approximately December 


10, 1974. Yet, the subpoena duces tecum served on Biophysics 


by the NLRB requires the production by Biophysics of 


lirecords) dating from 1972, in the case of written disc1- 


plinary warnings and payroll records, and from 1973 in the 
case of "personnel policies manual or booklet and such other 
documents, memoranda, or bulletins, which reflect the salary 


review and wage increase policies of Biophysics ...." 


26. Material dating back to 1972). and 197325 
relevant to the procecding before the NLRB. Accorcing): 


subpoena should not be enforced. 


FOR UA PERLE APR PU AR OVE Dir Ent 


27.) | The subpoena duces tecum served on Giennysice 
by the NLRB requires the production of ali written discinlinary 
warnings issued to all employees of Biophysi since 1972 
whether or not the names of the emplovees who received sucn 


warnings appear on the eligibility list for the election 


conducted prior to the proceeding now pending before the 


NLRB. 


28. Disciplinary warnings issued to employees whose 
names do not appear on the aforesaid eligibility list are 
not relevant to the proceeding before the NLRB. Accordingly, 


the subpoena should not be enforced. 
FOR A SIXTH AFFIRMATIVE DEFENSE 


29. The Court's power to enforce the subpoena 
duces tecum issued by the NLRB is discretionarv and may be 
withheld where enforcement would involve an abuse of the 


Court's process. 


30. Enforcement should be withheld in this case 


because the NLRB has not come into Court with "clean hands". 


The NLRB seeks enforcement of the aforesaid subpoena duces 


tecum in the face of its own adamant refusal to comply with 


the statutory mandate of the Freedom of Information Act. 


gL. The Court; sitting as a court. of ecu 
should not arant the NLRB the protection of ono fede: 
statute even as the NLRB denies Biophvsic: he pvrotect: 
another federal statute. 
FOR A FIRST COUNTERCLAI'! 
AGAINST APPLICANT, JOHN 
MILLER AND SIDNFY DAN 
32. The NLRB is an agency within the meanins of 
5 U.S.C. §§531(1) and 552, provisions of the Freedom of 


Information Act. 


33. Additional defendant on the counterclain, 
John C. Miller, is Acting General Counsel of the NLRB. He 
is responsible for the policies of the NLRB with regard to 


disclosure under the Freedom of Information Act. 


34. Additional defendant on the counterclaim, 


Sidney Danielson, is Regional Director of Region 2 of the 


NLRB, which region encompasses New York State. He is 
responsible for determining whether information requested 
from Region 2 of the NLRB is privileged from disclosure under 


_ee-——_ 
the Freedom of Information Act. 


35. Jurisdiction of this counterclaim is based on 
the Freedom of Information Act, 5 U.S.C. §552(a) (4) (B), and 
the Administrative Procedure Act, 5 U.S.C. §701 et seg., and 
28 U.S.C. §1345. Venue is proper under the Freedom of 
Information Act, 5 U.S.C. §552(a) (4) (B), and 28 U.S.C. §1391(e) 


(4). 


36. On March 25, i975, the NLRB served a complaint 
on Biophysics in the proceeding entitled Biophysics, Systeos 
Inc. (Local 1783, International Brotherhood of Flectrical 


Workers), Case No. 2-CA-13562, alleging that Biophysics had 
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j; committed certain unfair labor practices. 


37. Shortly thereafter, Biophysics determince 


' that it required information in the possession of the NLRB 


in order adequately to prepare its defense. 


38. On June 16, 1975, acting through counsel, 
Biophysics, therefore, wrote to Region 2 of the NLRB and 
requested that certain information be provided to it 
pursuant to 5 U.S.C. §552, 29 U.S.C. §160(b) and §192.117 
the Rules and Regulations of the NLRB, as well as the con- 
stitucional principle of due process. ‘A copy of Biophysics’ 
request for infor..tion is annexed to the application of the 


NLRB in this matter as exhibit g-6). 


39. The information that Biophysics requested 
includes: (a) all exculpatory factual material that the NRE | 
possesses which might demonstrate that Biophysics did not 
commit the unfair labor practices with which it is charged; 
and (b) the statements of witnesses that the NLRB intends to 
call at the hearing in the proceeding. In an effort to avoid , 
vexatious litigation on the issue and without prejudice to 
its rights, Biophysics even offered to accept copies of the 


aforesaid statements with all personal identification removed. 


40. By letter dated June 20, 1975, additional 
defendant Sidney Danielson denied Biophysics' request for 
production in its entirety. (A copy of Regional Director 
Danielson's letter is annexed to the application of the NLRB 


in this matter as exhibit g-7.) 
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41. 3iophysics immediately annealed the deviston 
of Regional Director Danielson to the General Counsel of the 
NLRB. (A covy.of the*letter of anneal is annexed to the 


anplication of the NLRB in this matter as exhi’:it 'g-8). 


42, By letter dated Julv 29,1975, Robert’ Fr. 
Allen, Director, Office of Appeals in Office of the General 
Counsel of the NLRB, denied the anpeal. In so doing, he 
stated that "at the direction of, and puxsuant to the 
policies" established by the General Counsel he was the 
individual "responsible for the determination that the 
records ... requested are privileged from disclosure under 


the Freedom of Information Act." 


43. None of the records requested by Biophysics 
are exempt from disclosure under 5 U.S.C. §552 or 29 U.S.C. 
§160{b). Biophysics has exhausted its administrative 


remedies. 


44. The Regional Director and the Office of the 


General Counsel acted arbitrarily, capriciously and with the 


intent of ev-.ding the purpose and requirements of the Freedom 


of Information Act when they denied Biophysics' request for 


information. 


45. Biophysics is entitled to an order requiring 


the NLRB and the additional defendants on the counterclaim 
immediately to produce the documents that Biophysics 


requested by letter dated June 16, 1973, 
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49. Biophysies repoats and’ realleces 


every alleqation contained in paragraphs 32 through 44 as 


though fully set forth herein. 


47. BiophysicS has asserted three affirmative 
defenses in the proceeding now pending before the NLRB (Conic 
of its answer and amended answer in that proceeding are 
annexed to the application of the NLRB as exhibits c-1 and 
c-2). Information that it requested from the NLRB under the 
Frecedon of Information Act will assist it in presenting those 


defenses at the hearing in the proceeding before the NLRB. 


48. Biophysics will be denied a fair hearing and 
an opportunity fully to defend itself against the charge that 
it has committed certain unfair labor practices unless it 


receives the information that it requested from the NLRB. 


49. Biophysics will be irreparably harmed if the 


pending proceeding before the NLRB goes forward before its 
claims under the Freedom of Information Act can be finally 


resolved. 


50. The Court should stay the proceeding before 
the NLRB until Biophysics' claims under the Freedom of 


Information Act can be finally resolved. 


FOR A THIRD COUNTERCLAIM 
AGAINST APPLICANT, JOHN Cc. 
MILLER AND SIDNEY DANIELSON 
51. Biophysics repeats and realleges each and 


every allegation contained in paragraphs 32 through 44, 47, 


48 and 49 as though fully set forth herein. 


52. Biophysics first requested the NLRB to 
produce information under the Freedom of Information Act on 
June 16, 1975. The NLRB did not serve the subpoena duces 
tecum that it now seeks to enforce until almost one. month 


later, on July 9, 1975. 


53. It would be inequitable and contrary to both 
the purposes and provisions of the Freedom of Information 
Act for the Court to rule on the NLRB's application to en- 
force the subpoena duces tecum without also ruling on Bio- 


physics' application under the Freedom of Information Act. 


54. Accordingly, the Court should advance Biophysics 
counterclaims on the court docket as authorized by 5 U.S.C. 
§552(a) (4) (D) and resolve those claims at the same time 
that it rules on the NLRB's application to enforce its 


subpoena duces tecum. 


FOR A FOURTH COUNTERCLAIM 
AGAINST APPLICANT, JOHN Cc. 
MILLER AND SIDNEY DANIELSON 


55. Biophysics repeats and realleges each and 
every allegation contained in paragraphs 32 through 44, 
47, 48, and 49 as though fully set forth herein. 

56. The NLRB not only has failed to provide 


Biophysics with any of the information that it requested 


|, in its letter dated June 16, 1975; it also has failed to 


particularize the charges that it has asserted against 


; Biophysics. 


57. Unless the charges are particularized and 
the information is supplied, Biophysics will be denied its 
right to a fair hearing before the NLRB in violation of its 
rights to due process under the Fifth Amendment to the 
United States Conuedenkdon, 
FOR A FIFTH COUNTERCLAIM 
AGAINST APPLICANT, JOHN 
C. MILLER AND SIDNEY DANIELSON 
58. Biophysics repeats and realleges each and 
every allegation contained in paragraphs 32 through 44, 


47, 48, and 49 as though fully set forth herein. 


59. The information that Biophysics has requested 
from the NLRB includes materials containing exculpatory 
facts that may show that Biophysics did not commit the 


unfair labor practices with which it has been charged. 


60. Due process requires, at the very least, that 


such information be made available to Biophysics. 


61. Unless such information is supplied, Biophysics 
will be denied its rights under the Fifth Amendment to the 
United States Constitution 1d the United States Supreme 
Court decision in Brady v. Maryland, 373 U.S. 83 (1963). 

FOR A SIXTH COUNTERCLAIM 
AGAINST APPLICANT, JOHN 
C. MILLER AND SIDNEY DANLELSON 
62. Biophysics repeats and realleges each and 


allegation contained in paragraphs 32 through 44, 


‘ 


47) 48), 49 (and /S6.through ‘61. 


63. Biophysics has a substantial constitutional 
‘claim against the NLRB arising from the failure of the 
; NLRB to provide Biophysics with information, including 


, exculpatory statements, that Biophysics has requested. 


64. The Court should stay the proceeding before 
the NLRB until Biophysics' claims that its constitutional 


rights have been violated can be finally resolved. 


WHEREFORE, Biophysics prays that the Court: 

A. Deny the application of the NLRB to enforce 
the subpoena duces tecum received by Biophysics on July 2, 
1975; or, in the alternative, enjoin the NLRB from making 
copies of Biophysics' payroll records or any information 
gleaned from those records available to the union; 

B. Enjoin the NLRB, pendente tite, from proceeding 
with a hearing in-Biophysics Systems Inc. (Local 1783, 
International Brotherhood of Electrical Workers), Case No. 
2-CA-13562; 

C. Assign Biophysics' claims under the Freedom 
of Information Act for hearing and trial or for argument 
at the earliest practicable date and expedite the matter 
in evens way, as required by 5 U.S.C. §552 \(a)'(4) (D); 

D. Enjoin the NLRB, John C. Miller, Sidney 
Danielson and their agents, servants and employees from 
withholding the records requested by Biophysics and order 
them to forncen copies of those records to Biophysics 
forthwith; 


E. Award Riophysics its attorneys fees and other 


‘litigation costs, as authorized by 5 U.S.C. §552 (a) (4) (E); 


F. Declare that the records that Biophysics re- 


jquested from the NLRB were improperly withheld and issue 


[3 written finding that the circumstances surrounding the 


withholding raise questions whether agency personnel acted 


arbitrarily or capriciously, as authorized by 5 U.S.C. 


§552 (a) (4) (F); and 


G. Award such other and further relief as the 


Court may deem just and proper. 


Dated: New York, New York 
October 2 bots 


PROSKAUER ROSE GOETZ & MENDELSOHN 


By ee 
Attorneys for Biophysics Systems, 
Inc. 
300 Park Avenue 
New York, New York 


(212) 593-9000 
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ABIGAIL COOLEY, Assistant General 
Counsel for Special Litigation 
1717 Pennsylvania Ave., N.W. 
Washington, D.C. 20570 
Telephone: (202) 254-9221 


- and - 
EDWARD H. BENNETT, Regional Attorney 
Region 2, N.L.R.B. 
36th Floor - Federal Building 
26 Federal Plaza 
New York, N.Y. 10007 
Telephone: (212) 264-0332 
ATTORNEYS FOR APPLICANT 
UNITED STATES DISTRICT COURT 
FOR THE 
SOUTHERN DISTRICT OF NEW YORK 
NATIONAL LABOR RELATIONS BOARD, 
Applicant, 


Ve 


Civil Action No. M-18-304 


BIOPHYSICS SYSTEMS, INC., 


Respondent. 


Ne ews SS 


NOTICE OF MOTION 
T9: Proskauer Rose Goetz & Mendelsohn 
300 Park Avenue 
New York, N.Y. 

Please take notice, that upon the pleadings herein, the 
annexed statement of material facts and upon the accompanying 
memorandum of law, the undersigned will move this Court, on the 27th 
day of January, 1976, at 10:30 a.m. or as soon thereafter as counsel] - 
may be heard (1) pursuant to Rule 12(b)(6) of the Federal Rules of 
Civil Procedure, for an order dismissing the counterclaims on the 
ground that the counterclaims fail to state a claim upon which relief 
can be granted, and (2) in the alternative, pursuant to Rule 56(c) 


of the Pederal Rules, for an order granting summary judgment in favor 
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of defendants on the counterclaims and for such other and further 


relief as to the Court may seem just and proper. 


Dated at Washington, D.C. By 


this 15th day of January, 1976. 


Respectfully submitted, 


Elliott Moore 
Deputy Associate General Counsel 
National Labor Relations Board 


1 for Special Litigation 
1717 Pennsylvania Ave., N.W. 
Washington, D.C. 20570 
Telephone: (202) 254-9221 


Co-counsel: Eric Moskowitz (Ext. 9274) 
- and - 


EDWARD H. BENNEIT, Regional Attorney 
Region 2, N.L.R.B. 

36th Floor - Federal Building 

26 Federal Plaza 

New York, N.Y. 10007 

Telephone: (212) 264-0332 


ABIGAIL COOLEY, Assistant General 
Counsel for Special Litigation 
1717 Pennsylvania Ave., N.W. 
Washington, D. C. 20570 
Telephone: (202) 254-9221 


- and - 
EDWARD H. BENNETT, Regional Attorney 
Region 2, N.L.R.B. 
36th Floor - Federal Building 
26 Federal Plaza 
New York City, New York 10007 
Telephone: (212) 264-0332 


ATTORNEYS FOR APPLICANT AND ADDITIONAL 
DEFENDANTS ON COUNTERCLAIMS 


UNITED STATES DISTRICT COURT 
FOR THE 
SOUTHERN DISTRICT OF NEW YORK 
NAT). ONAL LABOR RELATIONS BOARD, 
Applicant, 
Vv. : No. M-18-304 
BIOPHYSICS SYSTEMS, INC., 
Respondent. 
. and 
BIOPHYSICS SYSTEMS, INC., 
Respondent , 
v. 
JOHN S. IRVING, General Counsel 
of the National Labor Relations Board, 
and WINIFRED MORZO, Regional Director 
of the National Labor Relations Board, 
Region 2, 


Additional Defendants 
on the Counterclaims. 


MOTION TO DISMISS ‘THE COUNTERCLAIM 
OR, IN THE ALTERNATIVE, FOR SUMMARY 
JUDGMENT 


1. Pursuant to Rule 12(b) of the Federal Rules of Civil 
Procedure, the National Labor Relations Board, applicant herein, and 
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John S. Irving, General Coun”) . end Winifred Morio, Regional Director 
of Region 2 of the National Lato: Relations Board, additional defendants 
on counterclaims, move to dismiss the counterclaims herein on the 
following grounds: 

(a) Insofar as respondent seeks review of the General 
Counsel's Response in Part and Opposition in Part to Respondent 's 
Demand for a Bill of Particulars in the toara proceedings, the Counter- 
claim must be dismissed for lack of subject matter jurisdiction. 

(b) Insofar as respondent seeks review of the General 
Counsel's refusal to permit pre-trial discovery in the Board proccedings, 
the Counterclaim must be dismissed for lack of subject matter juris- 
diction. 

(c) Insofar as respondent seeks production of documents 


pursuant to the Freedom of Information Act 5 U.S.C. 8552, et. seq., as 


amended, 88 Stat. 1563, the Counterclaim fails to state a claim upor. 


which relief can be granted. 

2. Alternatively, the National Labor Relations Board and its 
General Counsel and Regional Director move for summary judgment on the 
Counterclaim, pursuant to Rules 12(c) and 56 , Federal Rules of Civil 
Procedure. 

WHEREFORE, the National Labor Relations Board, its General 
Counsel and Regional Director respectfully request that their motion 
to dismiss the Counterclaim, or, in the alternative >» for summary 
judgment be granted. 

Respectfully submitted, 
_ ELLIOTT MOORE 


Deputy Associate General Counsel 
National Labor Relations Board 


Dated at Washington, D. C. 


this 15th day of January, 
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1976. Washington, D. C. 20570 
Telephone: (202) 254-9221 


2. 


Co-Counsel: Eric Moskowitz (Ext. 9274) 
- and - 


EDWARD H. BENNETT, Regional Attorney 
Region 2, N.L.R.B. 

36th Floor - Federal Building 

New York City, New York 10007 
Telephone: (212) 264-0332 
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ABIGAIL COOLEY, Assistant General 
Counsel for Special Litigation 
1717 Pennsylvania Ave., N.W. 
Washington, D.C. 20570 
Telephone: (202) 254-9221 


- and - 
EDWARD H. BENNETT, Regional Attorney 
Region 2, N.L.R.B. 
36th Floor - Federal Building 
26 Federal Plaza 
New York, N.Y. 10007 
Telephone: (212) 264-0332 
ATTORNEYS FOR APPLICANT 
UNITED STATES DISTRICT COURT 
FOR THE 
SOUTHERN DISTRICT OF NEW YORK 
NATIONAL LABOR RELATIONS BOARD, 
Applicant, 
Vi Civil Action No, M-18-304 
BIOPHYSICS SYSTEMS, INC., 


Respondent. 


STATEMENT OF MATERIAL FACTS AS 
TO WHICH THERE IS NO 
GENUINE ISSUE 

1. On December 18, 1974, Local 1783, International 
Brotherhood of Electrical Wovxers, AFL-CIO (hereafter "the Union") 
filed an unfair labor practice charge (Application, Exh. a) 
in Region Two of the National Labor Relations Board (hereafter "the Board"), 

2. The case was investigated by the Regional Office and on 
March 25, 1975, Sidney Danielson, then Regional Director of Region Two, 


issued a complaint (Application, Exh. b) alleging violations of the 


National Labor Relations Act (hereafter "the Act"). The hearing on the 


above allegations was rescheduled fran May 5, to May 27, 1975 (Application, 
Exh. d-1), Thereafter, the hearing was further postponed and is 


now scheduled for February 10, 1976 (Application, Exh. d-6). 

3. On June 13, 1975, respondent Biophysics Systems, 
Inc. (hereafter "the Company") filed a demand with the General 
Counsel for a bill of particulars (Application, Exh. g-12). 

4, By letter of June 16, 1975 to the Regional Director 


of Pegion Two, the Company reauested, pursuant to tlie Freedom of 


Information Act, 5 U.S.C. §552 as amended (hereafter "the FOIA"), 


29 U.S.C. Section 160(b) and Section 102.117 of the Board's Rules 
and Regulations, copies of affidavits and signed statements of all the 
witnesses whom counsel for the General Cainsel intended to call at 
the unfair labor practice hearing; copies of all union authorization 
cards signed by Company employees and all notes, memoranda, correspondence, 
papers, reports,inter-office communications, minutes of meetings, and 
all other records and documentary material obtained by the General 
Counsel during its investigation which are inconsistent with, or in 
conflict with the charges alleged in the complaint (Application, 
Exh. g-6). 

5. The Company's request for affidavits and other documents 
was treated as having been made under the FOIA, and on June 20, 1975, 
the Regional Director denied the request on grounds that the information 
was privileged from disclosure by Exemptions 5 and 7(A), (C) and (D) 
of the FOIA (Application, Exh. g-7). 

6. On July 2, 1975, counsel for the General C ainsel issued 
a Response in Part and Opposition in Part to the Company's request for 
a bill of particulars (Application, Exh. g-13). 

7. On July 2, 1975, the Company filed an appeal from the 


General Counsel's denial of its FOIA request (Application, Exh. g-8). 
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8, On July 7, 1975 the Board issued a subpoena duces tecum 
(Application, Exh. g-5) to the Company directing the Company to 
produce certain records at the Administrative Law Judge hearing in 
the unfair labor practice case, 

9. The Company filed a petition to revoke the subpoena 
duces tecum (Application, Exh. g-1) on July 10, 1975 with the Regional 
Director of Region Two, 

10. On July 15, 1°75, counsel for the General Counsel filed 


with the Regional Director a statement in opposition to the Company 's 


petition to revoke the subpoena duces tecum (Application, Exh. h). 

11. Cn July 18, 1975, Administrative Law Judge harthur 
Leff denied the Company's petition to revoke the subpoena duces tecum 
(Application, Exh. J), and denied the Company's demand for a bill of 

particulars to the extent not voluntarily complied with by the General 
Counsel (Application, Exh. 1), 

12. On July 29, 1975, the General Counsel denied the Company's 
July 2, 1975 FOIA appeal for substantially the reasons set forth 
by the Regional Director (Application, Exh. m). 

13. By letter of August 13, 1975 to the Regional Director . 
of Region Two, the Company refused to obey the subpoena duces tecum 
(Application, Exh. n). 

14, On January 7, 1976, the Board anplied to this Court for 
an order compelling the Company to obey the subpoena duces tecum issued 
by the Board on July 7, 1975. 

15. In response to the Board's January 7, 1976 Application, 
the Company filed its Answer and Counterclaims on January 7, 1976 in 
which it avers that the information originally sought by it on 
June 16, 1975 1s required to be disclosed, 
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16. On January 9, 1976 the Board filed with the Court 
a Motion .o Sever the Company's Counterclaims from the proceedings 


regarding the Board's application for subpoena enforcement. 


Respectfully submitted, 


Elliott Moore 
Deputy Associate General Counsel 
National Labor Relations Board 


Dated at Washington, D.C. 
era 
S or "Special Litigation 
iT Pennsylvania Ave., N.W, 
Washington, D.C. 20570 
Telephone: (202) 254-9221 


this 15th day of Jarwary, 1976, 


Ce-counsel: Eric Moskowitz (Ext. 9274) 
- and < 


EDWARD H, BENNETT, Regicnal fttorney 
Region 2, N.L. R.B. 

36th Floor ~ Federal Building 

26 Federal Plaza 

New York, N.Y. 10007 

Telephone: (212) 264-0332 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


AMY NORA GLADSTEIN, being duly sworn, deposes and says: 
1. I am an attorney with the National Labor Relations 
Board, Region 2, 26 Federal Plaza, Room 3614, New York, New York 10007. As 
part of my duties, I investigated the unfair labor practice charge filed by 


Local 1783, IBEW, against Biophysics Systems, Inc. Case No. 2-CA-13562. 


2. During the course of my investigation of the charge, 
I spoke to 11 individuals who possessed knowledge concerning various aspects of 


the case. 


3. At the commencement of my interviews with eight of 
these individuals, I informed them in substancé that any written statement they 
might wish to make would be treated by the NLRB as confidentiai and would be 
revealed only in the event that there was a trial of the unfair labor practice 
charge, in which case, if they were called to testify, and if the Respondent re- 
quested their affidavit it would be furnished to the Respondent for the purposes 
of cross-examination, The making of this assurance is the normal procedure followed 


by me in the investigation of an unfair labor practice charge. 


4, One of the individuals to whom I made no assurances of 
confidentiality subsequently submitted a statement to me concerning the case. 
The remaining two individuals in this group of three neither gave me a statement 


nor submitted one on their own. 


56 With respect to the eight individuals described above 
in paragraph 3, I personally obtained statements from four of them. (Another 


one of these individuals gave a statement to another Board Agent, as described 


in more detail in paragraph 6.) To each of the four individuals from whom I 


obtained affidavits I reiterated their confidential nature at the time the 
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affidavi. was sworn and subscribed to, 


6. I had several conversations with the individual re- 
ferred to above in paragraph 5 whose affidavit was taken by another Board Agent. 
Prior to the taking of the affidavit this individual had failed to keep two 
appointments with me concerning the case. I subsequently reached the individual 
by telephone and asked the individual why the appointments were not kept. The 
individual expressed concern that neither the Charging Party nor thé Respondent 
should learn of either the fact, or the substance, of any testimony given to the 
Board. Because I felt, on the basis of this conversation, that this individual 
was a reluctant witness and would not provide any information without further 
assurances of confidentiallity, I assured the individual that the National Labor 
Relations Board would not disclose either the fact that (s)he had testified or 
the contents of the statement, unless, and until, there was a trial of the case 
and the individual was called as a witness, in which case the statement would 
be furnished to the Respondent, if requested, for the purposes of cross-exam- 
ination. This individual then agreed to give a statement, which was taken by 


another Board Agent. 


q Three of the eight individuals described above in 
paragraph 3 were interviewed by me but did not give sworn affidavits. I made 
further issurances of confidentiality to one of these individuals, who initially 
refused to even speak with me and who was clearly a reluctant witness. I assured 
this individual that any statement made would be strictly confidential and would 
not be revealed unless, and until, there was a trial of the underlying charge 


and the individual was called as a witness, in which case, the statement would 


be furnished to the Respondent if requested for the purposes of cross-examination, 


This individual then agreed to give the Board a statement, but refused to sign it. 
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I have read the above affidavit and swear that it is 


true to the best of my knowledge and belief, 


LTP OWe ve e 


AMY N. GLADSTEIN 


Sworn and subscribed to before me 
this (“4 day of December, 1975 


de. meld os. 


erry A wren 
reat RNG, DIALL be WR 
No. 30-1769250 
Qusiified in Nasveu Corrty 


qarm Expires March 30, 1877 


« 


ABIGAIL COOLEY, Assistant General 
Counsel for Special Litigation 
1717 Pennsylvania Ave., N.W. 
Washington, D.C. 20570 
Telephone: (202) 254-9221 


- and - 


EDWARD H. BENNETT, Regional Attorney 
Region 2, N.L.R.B. 

36th Floor - Federal Building 

26 Federal Plaza 

New York, NeY. 10007 

Telephone: (212) 264-0332 


ATTORNEYS FOR APPLICANT 


UNITED STATES DISTRICT COURT 
FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


NATIONAL LABOR RELATIONS BOARD, 


Applicant, 
Ve 


BIOPHYSICS SYSTEMS, INC., 


eet Net? Ne Seed Se? See Set See et 


Respondent. 


Sree hte rr ere nero 


Civil Action No, M-18-304 


CERTIFICATE OF SERVICE 


The undersigned hereby certifies that one copy of the Board's 


notice of motion, motion to dismiss the counterclaim or, in the alternative, 


for summary judgment, and statement of material facts as to which there 


is no genuine issue, in the above-captioned case, has this day been served 


by first-class mail upon the following counsel at the address listed below: 


Proskauer Rose Goetz & Mendelsohn 


300 Park Avenue 
New York, N.Y. 


Dated at Washington, D.C. 


this 15th day of January, 1976. 


Respectfully submitted, 


Elliott Moore 
Deputy Associate General Counsel 
bor Relationg Bogard 


‘ 


for Special Litigation 
1717 Pennsylvania Ave., NeW. 
Washington, D. C. 20570 
Telephone: (202) 254-9221 
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UNITED STATES DCISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NATIONAL LABOR RELATIONS BOARD, : Civil Action M-18-304 


Applicant, : AFFIDAVIT IN OPPOSITION 
TO MOTION TO DISMISS { 
~against- : COUNTERCLAIMS OR, IN THE j 
: ALTERNATIVE, FOR SUMMARY | 
BIOPHYSICS SYSTEMS, INC. JUDGMENT. 
\ 


Respondent. 


STATE OF NEW YORK: 


Ss.: 
COUNTY OF NEW YORK: 


LOIS D. THOMPSON, being duly sworn, deposes and says: 


1. I am an attorney associated with the firm of 
Proskauer Rose Goetz & Mendelsohn, counsel for Pespondent, 
Biophysics Systems, Inc. (hereafter "Biophysics"), in the 
above captioned matter. I submit this affidavit in 
opposition to the motion of the National Labor Relations 
Board (hereafter "NLRB") for an order dismissing Biophysics’ 
counterclaims or, in the alternative, for summary judgment. 


I am fully familiar with the facts set forth herein. 


2. Previous affidavits already submitted to this 


court detail the nature and procedural history of the dispute, 


| 
between Biophysics and the NLRB. Therefore, the affidavit 
will discuss only those facts pertinent to Biophysics' claims: 


| 
| 


under the Freedom of Information Act. 
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3. By letter dated June 16, 1975, Biophysics 
requested certain specific information from the NLRB. A 
copy of that letter is annexed to the NLRB's Application 
for Order Requiring Obedience to Subpoena Duces Tecum 
(hereafter "Application") as Exhibit g-6. Biophysics 
requested copies of all affidavits or signed statements which 
the NLRB had obtained from witnesses whom it anticipated 
would be called to testify during the hearing into the unfair 
labor practices that Biophysics allegedly has committed. 
Biophysics indicated that it would accept copies of the 
affidavits and statements with all personal identification 


removed. In addition, Biophysics requested copies of all 


| 
| 
| 
| 
| 
! 


the authorization cards that had been signed by its eapieyaes 
which indicated that the employees selected Local 1783 of the 
International Brotherhood of Electrical Workers as their 
collective bargaining representative. Finally, Biophysics 
requested copies of all documents within the custody or 
control of the NLRB that were obtained during the course of 
its investigation into the alleged unfair labor practices and, 
which were inconsistent or conflicted with the charges alleged 
in the NLRB complaint, or which showed that Biophysics had 


not committed the unfair labor practices with which it had 


been charged. 


4. By letter dated June 20, 1975, the Regional 
Director of Region 2 of the NLRB denied Biophysics' request 
in its entirety. (See Exhibit g-7 to the Application). 
Subsequently, Biophysics appealed the denial of its request 


to the General Counsel of the NLRB. Its appeal was denied. 


(See Exhibits g-8 and m to the Application). 


5. In denying Biophysics' request, both the Regional 
Director and General Counsel took the position that all of 


the documents and information sought were exempt from produc- 


tion under 5 U.S.C. §§552(b) (5) and (7), the relevant | 


portions of the Freedom of Information Act. Neither official! 
gave any indication that the NLRB had reviewed its files to 
determine whether any portions of the documents sought were 
"reasonably segregable" and could be provided to Biophysics 
after deletion of the portions allegedly exempt under the 
statute. Yet, the Freedom of Information Act recently has 
been amended specifically to mandate such a procedure. In 
addition, Biophysics expressly put the NLRB on notice of the 
fact that the agency could follow such a procedure by 
indicating that, if necessary, it would accept statements oa 


affidavits with personal identification removed. 


6. Biophysics believes that the NLRB's bald denial of 
its request flies in the face of the pibeeees of the Freedom | 
of Information Act, particularly as that Act has been amended 
7. The procedures employed by the NLRB in reviewing | 
and responding to requests under the Freedom of Information 
Act confirm Biophysics' belief that the NLRB fails to take 


its obligations under the Act seriously. 


8. Biophysics recently has discovered that the pare | 
| which the Regional Director wrote to it denying its request | 
‘ 


for information was taken verbatim or almost verbatim fromthe 


Appendix to the NLRB General Counsel'sGnidelines for proces- 
sing requests under the Freedom of Information Act (hereafter 
"Guidelines"). A copy of the appendix to the Guidelines is 


annexed hereto as Exhibit l. 


9. Still more recently, while preparing its response 
to the instant motion, Biophysics discovered that the 
Regional Director of Region 2 has used the paragraphs taken 
verbatim from the Guidelines and included in the letter to 
Biophysics on at least one other occasion. Those same 
Paragraphs appear in the Regional Director's reply to the 
requests for information of The Title Guarantee Company. 
Similarly, Biophysics has discovered that the General Counsel 
of the NLRB used identical language in denying the Biophysics 
appeal and the Title Guarantee appeal. The relevant corre- 


spondence is part of this court's file in The Title Cuarantee 


Company v. National Labor Relations. Board, S.D.N.Y., Docket 


No. 75 Civ. 3828 (LG). Those documents also are annexed here- 
2 i) 


to as exhibits 2 and 3. As is set forth at greater length 


in the accompanying memorandum of law, Judge Gagliardi 


ruled that the NLRB wrongfully withheld information from The 


Title Guarantee Company and issued an order requiring that 


{ 
the requested information be delivered to the company. | 
H 


10. Biophysics recognizes the value of centralized and 
uniform procedures within a government agency; however, the 
| procedures followed by the NLRB, as reflected in the Guide- 
lines and letters incorporating those Guidelines, appear to 


constitute more than a uniform approach to a common problem. 


- 


Biophysics believes that the NLRB has adopted a rigid policy 
of denying all requests for information in circumstances like 


those before this court. 


ll. Biophysics' belief that the NLRB responds to 
requests for information under the Freedom of Information Act| 


with a knee-jerk denial is confirmed by its treatment of the 


company's request for copies of authorization cards. In his 


letter denying Biophysics' request for information, then | 
| 


Regional Director Sidney Danielson rejects the company's 
request for such cards with the succinct statement "I find 
that the 'copies of all authorization cards...', which you 
have requested, also are privileged from. disclosure under 
Exemption (7) (A) (C) and (D)." Exemption (7) concerns | 
| 


“investigatory records compiled for law enforcement purposes. 


12. Such cards simply cannot fall within that category 
since they were prepared and submitted to the NLRB long 
before the investigation into the alleged unfair labor 
practices commenced. I am informed that such cards were 
obtained by Local 1783 of the International Brotherhood of 
Electrical Workers during its attempt to organize employees 


of Biophysics and establish its right to represent them. 


13. It is my opinion that even the staff of the NLRB 
recognizes that the authorization cards at issue do not 
constitute part of the agency's "investigatory records 
compiled for law enforcement purposes." Approximately two 


weeks ago I had a telephone conversation with an attorney in 


the offices of Region 2 of the NLRB. At that time, he 
informed me that the NLRB maintains two separate files 
relating to Biophysics. One of these files is known as 
the Representation file. It apparently contains material 


relating to Local 1783's efforts to organize Biophysics' 


This file apparently contains material relating to the unfai 
labor practices proceeding that the NLRB has instituted 
against Biophysics. The attorney informed me that the 
authorization cards were not in the Complaint file. 


stated that they were undoubtedly in the Representation file 


employees. A second file is known as the Complaint file. a) 


14. While I do not believe that documents that have 
been placed in the NLRB Complaint file should automatically 
be deemed “investigatory records compiled for law enforcemen 
purposes", I am certain that documents that the NLRB does no 
even place in the Complaint file, and which it obtained in 
advance of any investigation, cannot possibly be exempt from 


production under the Freedom of Information Act. 


15. The NLRB's rigid approach to the Freedom of 
Information Act also is illustrated by the affidavit of 
Amy Nora Gladstein which is Attachment C to the NLRB's 


Motion to Dismiss the Counterclaims or, in the Alternative, 


referred to in that affidavit are exempt from production 


| 
| 
for Summary Judgment. The NLRB argues that the statements | 
under the Freedom of Information Act's exemption relating | 


to inter-agency or intra-agency memorandums or letters. Yet, 


it is readily apparent that a statement taken from a 
Biophysics employee is neither a letter nor a memorandum, 


much less one that is written between or within agencies. 


16. The examples of the NLRB's approach to the 
documents sought by Biophysics set forth above not only 
illustrate the agency's rigid resistance to production 
_ under the Freedom of Information Act; they also illustrate 
the degree to which the NL®B's motion to dismiss or for 
summary judgment lacks merit. There are major issues of fac 
relating to the nature of the documents at issue which remain! 
to be resolved. Summary judgment thus is inappropriate. 
Those issues of fact stem from the rights which the Freedom 
of Information Act accords to all members of the public, 
including Biophysics. Since Biophysics has exhausted its 
administrative remedies and has failed to obtain the infocrm- ! 
ation that it is requesting under the Freedom of Information 
Act, it is entitled to bring suit in federal court. Its 
counterclaims, which set forth its assertions under the 
Freedom of Information Act, state a claim for relief and 


therefore should not be dismissed. 


17. Fux the foregoing reasons Biophysics respectfully | 
requests that this court deny the NLRB's motion to dismiss 


the counterclaims or, in the alternative, for summary judgment 


dow [). A 


“LOIS D. THOMPSON 


Sworn to before me this 
Bt ae 
m ) 


day of January, 1976 


a 


Notary Public ~~~ gp hAEeH 2S caren 
No, 1£' 349 i 
Qualified in Wet! 
munissiod Cc tier 1 


Exhibit 1 


r INTRCIX'CTION TO RESPONSES TO FOIA REQUESTS 


tt is umpurtant to reemphusize that the basic thrust 
ef the OLN 1s te provide information to the public, not | 
towirhhold it, Balanced with this principle, however, is 
the iegithirate need to protect those materials gathered by 
us in vor law enforcement function, Accordingly, although 
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this Appendix has been pre, ed to assist all by providing’ 
easy access to materials relevant to the claim of FOLA 
exemptions, these exemptions should not be automatically 
applied. Rather, in each instance of a request for info- 
mation, careful review of each requested record should 
be made in order to determine whether an exemption 
should be claimed, Only upon such a determination do 
the suggested language examples below become uscful. 
These materials are exampies of the language 
which the Freedom of Information Officer in Washington 
hus used in explaining the rationale of exemptions claimed 
for various records in the Office of the General Counsel 
in Washington, and also some other relevant aspects of 
responses, (Appropriate modifications have been made 
as a result of the Supreme Court's decision in N, L.R,B. 
v. Sears, Roebuck and Co., U.S; » SO LRRM 
2001.) 


A table of contents is provided to facilitate refer - 
ence to the paragraphs, The paragraphs involving excmp- 
tions are arranged according to the types of records re- 
quested and the language which has been used in explaining 
the assertion of particular exemptions from disclosure as 
to those records. While, as noted above, particular ex- 
-emptions which might apply to privilege a requested re- 
cord from disclosure can only be determined after ex- 
amining the requested record, this index, in the interest 
of completeness, identifies the rationale for each exemp- 
tion which has been applied to particular. requested re- 
cords within the identified categories. In this respect, 
it should be noted that where an intra-agency record with- 
in Exemption 5 has been found to contain references to 
individuals which cause the record to be viewed as also 
within Exemption 7(C), the language of paragraph 7A -3 
has been used in explaining the rationale for the applica- 
bility of Exemption 7(A) to that aspect of the record which | 
brings it within Exemption 7(C). The paragraphs identified 
by the letters A - F are examples of language used con- ~ 
cerning various relevant aspects of responses, 


TABLE OF CONTENTS TO RESPONSES TO FOIA REQUESTS 


Responsibility end notice of ri 

Segregability of fac’ ortions 

Mon-segragability of factual portions 
Iotra-agency decumeat 
Other invest é. 


to a 


cs 


i 


General counsel policy regarding complaint authorizing 


advice/appeals memes 
Closed case 
case 


Record 
Advice and appeals memoranda 
authorizing issuance of 

plaint in one 
Marginal notations en FIR; 
RD's instructions to 
issue cowplaint 
Parties’ statements of facts; 
Affidavite/statemente taken by Bd. 
agents or submitted by parties or 
potential witnesses during an investi- 
gation; Parties’ list of names of 
witnesses and summary of their 
testimony; Matertal of parties 
submitted durin 
Bd. agente notes; Memoranda to 
the file; Legel wemoranda; 
Final investiget po 
Advice submission memoranda; 
Comment on appeal; Bd. agente 
list of witnesses and summary of 
their teating 


17 Sea paragraph three of “Introduction to Responses to FOIA Requests.” 
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Written communications between 
Bd. agente and parties or 
potential witnesses; Oral 
communications between Bd. 
and parties or potential 
witnesses which have been 
reduced to writin 
Recommendation for approval of 
election agreewent; Reccamron- 
dation to approve withdrawal 
request; Hearing Officer's 
representation hearing report of 
D& DorDdDé&O 
Excelsior liet; List of eligible 
voters 
Information regarding interim 
earnings and employment of dis- 
criminatees; Social security earnings 
reports of discriminatees 

g of interest 


agente 


A The undersigned is responsible for the determina- 
tion that the records you have requested are privileged 
from dislosure under the Freedom of Information Act. 

You may obtain a review of that determination under the 
provivions of Section 102, 117 (c) (2) (ii) of the Board's 
rules by filing an appeal with the General Counsel, Nation- 
al Labor Relations Board, Washington, D.C., 20570, 
within 20 days (excluding Saturdays, Sundays and legal hol- 
idays) from the receipt of this letter. Any appeal should 
contain a complete statement of the reasons upon which it 
is based, 


B The enclosed portions of the requested recor: 
being provided to you because they were found to be 
sonably segregable from the exempt portions of the rec- 
ords. 


¢c Also, there are no "factual" portions of this mem- 
orandum which are not inextricably intertwined with poli- 
cy-making processes, or which can be severed from the 
exempt portions of the memoranduin without compromis- 
ing the private remainder of the document, Environmental 


Protection Sao v. Mink, 410 U.S. 73; Soucle v. David, 


-A.D.C.). 


D Further, deletion of names from these statements 
would not preserve the interests recognized by exemptions 
7(A), (C), and (D) since disclosure of the material con- 
tained therein would, itself, constitute invasions of per- 
sonal privacy, reveal confidential sources and, conse- 
quently, interfere with enforcement proceedings under the 
considerations set forth above. Deletion of portions suf- 
ficient to prevent an unwarranted invasion of personal pri- 
vacy or prevent disclosure of a confidential source would 
result in a record so fraginented as to be incoherent and 
not responsive to your request, 


E Enclosed is a copy of the advice memorandum, 
which authorized complaint, that you requested, This 
memorandum was prepared by the Division of Advice to 
provide guidance to the Regional Office in the disposition 
of the case, It is being provided to you under the General 
Counsel's policy of making such documents publicly avail- 
able after the closing of the respective case, 


F Although the General Counsel has, in the exercise 
of his discretion, adopted a policy of making advice and 
appcals memoranda authorizing complaint publicly availa- 
ble after the closing of the respective case, i.e., Once a 
Board decision has issued, there has been full compliance 
with a settlement of the case, or the case has otherwise 
been closed under Agency procedures, the memorandum 
you request may not now be made available under his pol- 
icy since the case is not closed. 


7A-6] 7C-6| 7D-6 


6-1 (a){7A-8 |7C-7 
6-1 


2-1 Exemption 2 qualifies the extent to which "ac .inis- 
trative staff manuals and instructions to staff that affect 
a member of the public” must be made available, under 
Section (a) (2) (C) of the Freedom of Information Act, It is 
the position of this Agency that this exemption privileges 
from disclosure those parts of advice memoranda which 
contain case-handling instructions since they are instruc - 
tions to staff which establish internal operating guidelines 
and procedures for the investigation, trial, and settlement 
of cases, 


4-1 The material requested is privileged from disclo- 
sure under exemption 4 of Section 552 (b) of the Freedom 
of Information Act, 5 U.S.C. Section 552 (b) (4), which 
exempts from disclosure trade secrets and commercial 
and financial information obtained from a person and priv 
ileged or confidential. It is the position of this Agency 
that this exemption is not limited to the classes »f infor- 
mation specifically enumerated but also encompasses 
other records obtained by the Agency from a person in the 
investigation of a case with the understanding that, unless 
the records are introduced in evidence in a formal pro- 
ceeding, they will not be released either publicly or to 
other parties or persons, and will be returned to the per- 
son furnishing them after completion of the investigation 
and the closing of the case, 


$-1 Advice memoranda authorizing complaint are 
privileged from disclosure under Exemption 5 of the 
Freedom of Information Act, 5 U.S.C. Section 552 (b) 
(5), since they are intra-~agency memoranda which would 
not be available by Yaw to a party other than an agency in 
litigation with this Agency. The legislative history of 
Exemption 5 makes it clear that this subsection of the 
Freedom of Information Act was designed to protect and 
promote the objectives of fostering frank deliberation 
and consultation within the Agency in the policy-making 
stage, and to prevent a premature disclosure of policy 
which could disrupt agency procedure. Thus, Exemption 
5 is basev upon and preserves the privilege against dis- 
closure of intra-agency and inter-agency mernoranda 
reflecting the deliberative and consultative process so 
that communications between those involved in the proc- 
ess migat be uninhibited. Advice memoranda authoriz- 
ing complaint reflect the views of the General Counsel 
and his staff concerning prosecutorial policies in the 
processing of unfair labor practice cases. Since they 
discuss strengths and weaknesses of the evidence, ana- 
lyze various legal theories, and suggest litigation 
strategies and settlement possibilities, such memoranda 
clearly reflect the deliberative and consultative process 
of the Agency which Exemption 5 protects from forced 
disclosure. N.L.R.B. v. Sears, Roebuck and Co., No. 
73-1233 (Sup. Ct., April 28, 1975). 


Published by THE BUREAU OF NATIONAL AFFAIRS, INC_, WASHINGTON, D.C. 20037 


Right of reproduction and redistribution reserved 


14 


5-2 Regional Directors’ instructions te issue com- 
plaint are privileged from disclosure unde: Exemption 5 
of the Freedom of Information Act, 5 U.S.C. Section 
552 (b) (5), since they are intra-agency memoranda which 
would not be available by lav, to a party other than an 
agency in litigation with this Agency. ‘the legislative 
history of Exemption 5 makes it clear that this subsec- 
tion of the Freedom of Information Act was designed to 
protect and promote the ohjees.ovs of fostering frank 
deliberation and consultation within the Agency in the 
policy-making stage, and to prevent « premature disclc~ 
sure of policy which could disrupt sgeacy procedure. 
Thus, Exemption 5 is based upon aid preserves the priv: 
ilege against disclosure of intra-ayency and inter-agency 
memoranda reflecting the deliberative and consuitat 
process so that conmunications between those involv 

in the process might be uninhibited. These instructions 
reflect the views of Board agents concerning prosecu- 
torial policies in the processing of unfair labor practice 
cases. Since they discuss strengths and weaknesses of 
the evidence, analyze various legal theories, and sug- 
gest litigation strategies and settlement possibilities, 
such memoranda clearly reflect the deliberative and 
consultative process of the Agency which Exemption 5 
protects from forced disclosure. See, Environmental 
Protection Agency v. Mink, 410 U.S. 73; Montrose 
Chemica’ orp. v. Train, 491 F. 2d 63 (C\A.D.C.). 


5-3 Legal memoranda are privileged from disclosure 
under Exemption 5 of the Freedom of Information Act, 

5 U.S.C. Section 552 (b) (5), since they are intra-agency 
memoranda which would not be available by law to a par- 
ty other than an agency in litigation with this Agency. 
The legislative history of Exemption § makes it clear 
that this subsection of the Freedom of Information Act 
was designed to protect and promote the obiectives of 
fostering frank Aeliberation and consultation within the 
Agency in the policy-making stage, and to prevent a 
premature disclosure of policy which could disrupt agen- 
cy procedure. Thus, Exemption 5 is based upon and 
preserves t'»> privilege against disclosure of intra-agen- 
cy and inter-agency memoranda reflecting the delibera- 
tiv. and consultative process so that communications 
between those involved in the process might be uninhib- 
ited. Legal memoranda reflect the views of Board agents 
concerning prosecutorial policies in the processing of 
unfair labor practice cases. Since they discuss strengths 
and weaknesses of the evidence, analyze various legal 
theories, and suggest litigation strategies and settlement 
possibilities, such memoranda clearly reflect the delib- 
€rative and consultative process of the Agency which 
Exemption 5 protects from forced disclosure. See, En- 
vironmental Protectica Agency v. Mink, 410 U.S. 73; 
Montrose Chemicat Corp. v. Train, 491 F. 2d 63 
CAB Cy 


5-4 ission memoranda are privileged 
froin di der Exemption 5 of the Freedom of 
Informacion, «. *3.8.C. Section 552(b)(5), since they 
are intra-agenc, aemoranda which would not be available 
by law to a party other than an agency in litigation with 
this Agency, The legislative history of Exemption 5 
makes it clear that this subsection of the Freedom of 
Information Act was designedtoprotect and Promote the 
objectives of fostering frank deliberation and consultation 
within the Agency in the policy-making stage, and to 
prevent a premature disclosure of policy which could 
disrupt agency procedure. Thus, Exemption 5 is based 
upon and preserves the privilege against disclosure of 
intra-agency and inter-agency memoranda reflecting the 
deliberative and consultative process so that communica- 
tions between © gie¢ involved in the process might be un- 
inhibited. These memoranda reflect the views of Board 
agents concerning prosecutorial! policies inthe processing 
of unfair labor practice cases. Since they discuss } 
strengths and weaknesses of the evidence, analyze various 
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legal theories, and suggest litigation strategies and 
settlement nossibilitles, such memoranda clearly reflect 
the deliberative and consultative process of the Agency 
which Exemption 5 protects from forced disclosure. See 


Environmentai Protection Agency v. Mink, 410 U.S. 73; 
| Montrose Chemical Corp. v. Train, JOT F. 2d 63 (CLA. 


sce 


5-5 Exemption 5, specifically exempts from disclosure 
intra-a.zucy memoranda or letters which would not be 
available by law to a party other than an agency in liti- 
gation with the Agency. it is clear from the legislative 
: «y of that exemption that it was intended to protect 


' from disclosure the deliberations and advice of agency 
j staff and personnel, as well as the "documents or infor- 


mation which ,.. (the agency] has received or generated 
before it compietes the process of ... issuing an order, 
decision, or regulation,” H. Rept. 1497, 89th Congress, 
2d Sess., p. 10. See also, Attorney General Memoran- 
dum on the Public Information Section of the Administra- 
tive Procedure Act, U.S. Department of Justice, June 

» Pe JS. oth Exemption 5 and che cas* law which 
it incorporates dist’nguish between predecisional memo- 
randa prepared i. order to assist an agency decision 
maker tn arriving at his decision, which are exempt from 
disclosure, and post-decisional memoranda setting forth 
the reasons for an Agency decision already made, which 


are not." Renegotiation Board v. Grumman Alrcraft, 

No. 73-1316, declded April 28, 1973, 47 U-S-Te We 
4502, 4507. Accord: N.L.R.B. v. Sears, Roebuck and 
Co., U.S, Sup. Ct. No. 73-1233, deci pr A i 
43 U.S.L.W. 4491, 4497-4498, The documents you 
request relate to the deliberations of the Regional Director 
in the predecisional stage of the case, and thus are pro- 
tected from disclosure by Exemption 5. 


6-1(a) Your request for a list of names and addresses 
of eligible voters submitted by the employer in the above 


{ captioned representation proceeding must be denied, The 


list is privileged from disclosure under exemption 6 of 
Section 552(b) of the Freedom of Information Act, 5 
U.S.C. Section 552(b)(6), This exemption operates to 
privilege from disclosure personnel and medical files 
and similar files not only of Agency personnel but also 
the files of other peré*as which might be in the possess- 
ion of the Agency in the course of processing a case, 
Moreover, exemption 6 requires the Board to balance the 
right of privacy of affected individuals against the right 
of the public to be informed. Cf. Getman v. N.L.R.B ’ 
450 F. 2d 670 (C.A.D.C.). The neutrality of the Board, 
which serves the public interest, would be breached 

by providing such a list other than under the circumstances 
outlined in the Board's order in the particular case, If 
the Board were to provide you with such a list, it would 
appear that the Board was assisting future organizing 
efforts, which would result in less cooperation from 
employers in supplying such lists. Since you have sub- 
mitted no showing of public interest which would, I find, 
overcome the privacy right of individuals, their right 

of privacy must prevail, 


6-1 (b) Your request for a lis: of eligible voters in the 
above captioned representation proceeding must be 
denied, The list is privileged from disclosure under ex- 
emption 6 of Scction 552 (b) of the Freedom of Informa- 
tion Act, 5 U.S.C, Section 552 (b) (6). This exemption 
operates to privilege from disclosure personnel and 
medical files and similar files not only of Agency per- 
sonnel but also the files of other persons which might be 
in the possession of the Agency in the course of a process- 
ing acase, Moreover, exemption 6 requires the Board 

to balance the right of privacy of affected individuals 
against the right of the public to be informed. Cf, Getman 
ve N.L.R.B., 450 F, 2d 670(C.A.D.C.). Since you. 
have submitted no showing of public interest which would, 
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I find, overcome the privacy right of individuals, their 
right of privacy must prevail, 


6.2 Your request for documents showing discrimina- 
tees’ interim earnings must be denied. Such documents 

are privileged from disclosure under exemption 6 of 
Section 552 (b) of the Freedom of Information Act, 5 
U.S.C. Section 552 (b) (6), This exemption operates to 
privilege from disclosure personnel and medical files 
and similar files not only of Agency personnel but also 
the files of other persons which might be in the posses- 
sion of the Agency in the course of processing a case. 
Moreover, exemption 6 requires the Board to balance 
the right of privacy of affected individuals against the 
right of the public to be informed. Cf. Getman v. 
N.L.R.B., 450 F. 2d 670 (C.A.D.C.). Since you have 
submitted no showing of public interest which would, I 
find, overcome the privacy right of individuals, their 
right of privacy must prevail. 


6-3 Your request for documents revealing the sho 
ing of interest must be denied. Such documents are 
privileged from disclosure under exemption 6 of Section 
552 (b) of the Freedom of Information Act, 5 U.S.C. 
Section 552 (b) (6). This exemption operates to privilege 
from disclosure personnel and medical files and similar 
files not only of Agency personnel but also the files of 
other persons which might be in the possession of the 
Agency in the course of processing a case. Moreover, 
exemption 6 requires the Boardto balance the right of 
privacy of affected individuals against the right of the 
public to be informed, Cf. Getmanv. N.L.R.B., 450 
F, 2d 670 (C.A.D.C.). Since you have submitted no 
showing of public interest which would, I find, overcome 
the privacy right of individuals, their right of privacy 
must prevail, 


7A-1 The appeals memvrandum is also privileged 
from disclosure under Exemption 7 (A) of the Freedom 
of Information Act, 5 U.S.C. Section $52 (b)(7)(A), 

since it is an investigory record compiled for law en- 
forcement purposes and its disclosure would interfere 
with enforcement proceedings. Making memoranda avail - 
able upon request would have the effect of restricting 
communication within the Agency, and prematurely dis- 
closing attorney work product and analysis, Since proper 
enforcement of the labor laws administered by this 
Agency depends to a great extent upon free and frank 
communication within the Agency, preserving the inte- 
grity of this intra-agency communication is a necessary 
aspect of the Board's enforcement responsibility. See, 
Wellman Industries, Inc. v. N.L.R.B., 490 F. 2d 427 
(CLA. 4), cert, denied, 419 U.S. 834, 


7A-2 


The instructions are also privileged from dis- 
closure under Exemption 7 (A) of the Freedom of In- 
formation Act, 5 U.S.C. Section 552 (b) (7) (A), since 
they are investigatory records compiled for law erforce- 
ment purposes and their disclosure would interfvre with 


enforcement proceedings, Making memoranda available 
upon request would have the effect of restricting com- 
munication within the Agency, and prematurely disclos- 
ing attorney work product and analysis. Since proper 
enforcement of the labor laws administered by this 
Agency depends to a great extent upon free and frank 
communication within the Agency, preserving the inte- 
grity of this intra-~agency communication is a necessary 
aspect of the Board's enforcement responsibility. See, 
Wellman Industries, Inc. v. N.L.R.B., 490 F. 2d 427 
.A. 4), cert, dented, oS. . 


7A-3 The statements you request are privileged f-»m 
disclosure by exemptions 7(A), (C), and (D) of Se» 
552(b) of the Freedom of Information Act, 5 U.S, J. 
Section 552(b)(7)(A)), (7(C)) and (7(D)). Exemption 7(A) 
exempts from disclosure investigatory records where 


15 


disclosure investigatory records where disclosure would 
interfere with enforcement proceedings. In the investiga- 
tion of unfair labor practice cases much information, 
including statements, is obtained from individuals who 
would be reluctant or would refuse to supply such infor- 
mation if it were routinely disclosable pursuant to a 
request under the Freedom of Information Act. In the 
administration of the Act, the Agency must be able to 
obtain in its investigations all potentially relevant infor- 
mation. The protection of the identity of individuals and 
the substance of the information they submit in the 
Agency's investigation is an important means of assuring 
the Agency's continuing ability to obtain such relevant 
information. Individuals giving statements in the 
investigation are given express assurances that sworn 
statements will not be disclosed unless and until the 
individual is called as a witness in a formal proceeding, 
as provided for in Section 102.118(b) of the Board's 
Rules and Regulations. If the Agency were forced to dis- 
close statements submitted or obtained during the 
investigation of the case, in circumstances other than 
those provided by Section 102. 118(b) of the Board's Rules 
and Regulations, it would substantially deter voluntary 
cooperation of witnesses, hinder obtaining sworn infor- 
mation from all potential sources and, consequently, 
substantially interfere with present and future enforce- 
ment see erg See, Barceloneta Shoe Corp. v. 
Compton, 271 F. Supp. 591 (D.C.P.R.); Clement 
Brothers Co. v. 'N.L. R.B., 282 F. Supp. ~C. Ga.) 
md., N. -B. v. Clement Brothers Co., 407 F. 2d 
1027 (C.A. 5); Wel. man dustries, Inc. v. N.L.R.B., 
490 F. 2d 427 (C. » cert. denied, ais 
N.L.R.B. v. Seaweas. 405 U.S. 117; _N. te R. B. v. 
Golden Age Beverage Cc., 415 F. 24 26 (CLA. 5). 


7A-4 The lega! memorandum is also privileged from 
disclosure under exemption 7(A) of the Freedom of Infor- 
mation Act, 5 U.S.C. Section 552(b) (7) (A), since it is 
an investigatory record compiled for law enforcement 
purposes and its disclosure would interfere with enforce- 
ment proceedings. Making memoranda available upon 
request would have the effect of restricting communica- 
tion within the Agency, and prematurely disclosing 
attorney work product and analysis. Since proper enforce- 
ment of the labor laws administered by this Agency 
depends to a great extent upon free and frank communica- 
tion within the Agency, preserving the integrity of this 
intra-agency communication is anecessary aspect of the 
Board's enforcement responsibility. See Wellman Indus- 


tries, Inc. v. N.L.R.B. 490 F. 2d 427 (CLA. 4), cert. 
denied, 41 aH 


7A-5 The advice submission memorandum is also 
privileged from disclosure under exemption 7(A) of the 
Freedom of Information Act, 5 U.S.C. Section 552(b) (7) 
(A), since it is an investigatory record compiled for 

law enforcement purposes and its disclosure would inter- 
fere with enforcement proceedings. Making mem. randa 
available upon request would have the effect of resi ricting 
communication within the Agency, and prematurely dis- 
closing attorney work product and analysis, Since proper 
enforcement of the labor laws administered by this 
Agency depends to a great extent upon free and frank 
communication within the Agency, preserving the inte- 
grity of this intra-agency communication is a necessary 
aspect of the Board's enforcement responsibility. See, 
Wellman Industries, Inc. v. N.L.R.B., 490 F. 2d 427 
(GCA. 4), cert. denied, 419 U.S. 834, 


7TA-6 The investigatory records you request are privi- 
leged from disclosure by exemptions 7(A), (C), and (D) of 
Section 552(b) of the Freedom of Information Act, 5 U.S. 
C. Section 552 (b) (7(A)), (7 (C)) and (7(D)). Exemption 

7 (A) exempts from disclosure investigatory records 
where disclosure would interfere with enforcement pro- 
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ceedings. In the processing of cases much information is 
obtained from individuals who would be reluctant or would 
refuse to supply such information if it were routinely dis- 
closable pursuant to a request under the Freedom of In- 
formation Act. Inthe administration of the Act, the Agen- 
cy must be able to obtain in its investigations all potential- 
ly relevant information. The protection of the identities 
of individuals and the substance of the information they 
submit in the Agency's investigation Is an important 
means of assuring the Agency's continuing ability to obtain 
such relevant information. If the Agency were forced to 
disclose information submitted or obtained during the in- 
vestigation of the case, in circumstances other than those 
provided by Section 102, 118&(b) of the Board's Rules and 
Regulations, it would substantially deter voluntary cooper- 
ation, hinder obtaining information from all potential 
sources and, consequently, substantially interfere with 
present and future enforcement proceedings. See, Barce- 
loneta Shoe Corp. v. Compton, 271 F. Supp. 591 (D.C.P. 
Foy Clemant Brsthers Cor voN v. N.L.R.B., 282 F. Supp. 
540 (B.C. Ga.) affmd,, N.L.R.B. v. Clement Brothers 
Co., 407 F. 2d 1027 (C.A. 5); Wellman Industries, Inc. v. 
N.L.R.B., 490 F. 2d 427 (C.A. 4), cert. denied, 419 U. 
S. 834; cf. N.L.R.B. v. Scrivener, 405 U.S. 117; N.L.R. 
B. v. Golden Age Beverage Co., 415 F. 2d 26 (C.Al5). 


7A-7 The recommendation is also privileged from dis- 
closure under exemption 7 (A) of the Freedom of Informa- 
tion Act, 5 U.S.C. Section 552 (b) (7) (A), since it is an 
investigatory record compiled for law enforcement pur~ 
poses and its disclosure would interfere with enforcement 
proceedings. Making such memoranda available upon re- 
quest would have the effect of restricting communication 
within the Agency, and prematurely disclosing attorney 
work product and analysis. Since proper enforcement of 
the labor laws administered by this Agency depends to a 
great extent upon free and frank communication within the 
Agency, preserving the integrity of this intra~agency com- 
munication is a necessary aspect of the Board's enforce- 
ment responsibility. See, Wellman Industries, Inc. v. 
N.L.R.B., 490 F. 2d 427 (C.A. 4), cert. denied, 419 


7A-8 The investigatory records you request are priv- 
ileged from disclosure by exemptions 7(A) and (C) of Sec- 
tion 552 (b) of the Freedom of Information Act, 5 U.S.C. 
Section 552 (b) (7(A)) and (7(C)). Exemption 7(A) exempts 
from disclosure investigatory records where disclosure 
would interfere with enforcement proceedings. Inthe pro- 
cessing of cases much information is obtained from 
parties who would be reluctant or would refuse to supply 
such information if it were routinely disclosable pursuant 
to a request under the Freedom of Information Act. In the 
administration of the Act, the Agency must be able to ob- 
tain in its investigations all potentially relevant informa- 
tion. The protection of the substance of the information 
submitted in the Agency's investigation is an important 
means of assuring the Agency's continuing ability to obtain 
such relevant information, If the Agency were forced to 
disclose information submitted or obtained during the in- 
vestigation of the case, in circumstances other than those 
provided by Section 102. 118 (b) of the Board's Rules and 
Regulations, it would substantially deter voluntary coop- 
eration, hinder obtaining information from all potential 
sources and, consequently, substantially interfere with 
present and future enforcement proceedings, See, Barce- 
loneta Shoe Corp. v. Compton, 271 F. Supp. 591 (D.C.P. 
.); Clement Brothers Co, v. N.L.R.B., 282 F. Supp. 
540 (D.C. Ga.) affmd., N.L.R.B. v. Clement Brothers 
Co., 407 F.2d 1027 (C. A. 5); Wellman Industries, Inc. v. 
NIL.R.B., 490 F. 2d 427 (C.A. 4), cert. dented, 
U.S. 834; cf. N.L.R.B. v. Scrivener, 405 U.S. 117; 
N.L.R.B. v. Golden Age Beverage Co., 415 F. 2d 26 
(ClATS) 
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7A-9 The investigatory records you request are priv- 
ileged from disclosure by exemptions 7 (A) and (C) of 
Section 552 (b) of the Freedom of Information Act, 5 
U.S.C. Section 552 (b) (7 (A)) and (7 (C)). Exemption 7 
(A) exempts from disclosure investigatory records where 
disclosure would interfere with enforcement proceedings. 
In the processing of casés much information is obtained 
from individuals who would be reluctant or would refuse 
to supply such information if it were routinely disclosable 
pursuant to a request under the Freedom of Information 
Act. In the administration of the Act, the Agency must 
be able to obtain in its investigations all potentially rele~ 
vant information. The protection of the identities of indi- 
viduals and the substance of the information they submit 
in the Agency's investigation is an important means of 
assuring the Agency's continuing ability to obtain such 
relevant information. If the Agency were forced to dis- 
close information submitted or obtained during the in- 
vestigation of the case, in circumstances other than those 
provided by Section 102.118 (b) of the Board's Rules and 
Regulations, it would substantially deter voluntary co- 
operation, hinder obtaining information from all potential 
sources and, consequently, substantially interfere with 
present and future enforcement proceedings. See, 
Barceloneta Shoe Corp. v. Compton, 271 F. Supp. 591 
(D.C.P.R.); Clement ee Co. v. N.L.R.B., 282 F. 
Supp. 540 (D.C. Ga.) affmd., N.L.R.B. v. Clement 
Brothers Co., 407 F. 2d 1027 (C. A. 5); Wellman Indus- 
tries, Inc. v. N.L.R.B., 490 F. 2d 427 (C.A. 4), cert. 
denied, 419 U.S. 834; cf. N.L.R.B. v. Scrivener, 405 
U.S. 117; N.L.R.B. v. Golden Age Beverage Co., 415 F. 
2d 26 (C.A. 5). 


7A-10 The investigatory records you request are priv- 
ileged from disclosure by exemptions 7 (A) and (C) of 
Section 552 (b) of the Freedom of Information Act, 5. 
U.S.C. Section 552 (b) (7 (A)) and (7 (C)). Exemption 7 
(A) exempts from disclosure investigatory records where 
disclosure would interfere with enforcement proceedings. 
In the processing of cases much information is obtained 
from parties who would be reluctant or would refuse to 
supply such information if it were routinely disclosable 
pursuant to a request under the Freedom of Information 
Act. In the administration of the Act, the Agency mus’ 
be able to obtain in its investigations all potentially rele- 
vant information. The protection of the substance of the 
information submitted in the Agency's investigation is an 
important means of assuring the Agency's continuing 
ability to obtain such relevant information. If the Agency 
were forced to disclose information submitted or obtained 
during the investigation of the case, in circumstances 
other than those provided by Section 102. 118 (b) of the 
Board's Rules and Regulations, it would substantially 
deter voluntary cooperation, hinder obtaining informa- 
tion from all potential sources and, consequently, sub- 
stantially interfere with present and future enforcement 
proceedings. See, Barceloneta Shoe Corp. v. Compton, 
271 F. Supp. 591 (D.C. P.R.); Clement Brothers Co. v. 
N.L.R.B., 282 F. Supp. 540 (D.C. Ga.) affmd., 
-L.R.B. v. Clement Brothers Co., 407 F. 2d 1027 
(C.A. 5); Wellman Industries, Inc. v. N.L.R.B., 490 F. 
2d 427 (C. A. 4), cert. denied, 419 U.S. 834; cf. 
N.L.R.B. v. Scrivener, 405 U.S. 117; N.L.R.B. v. 


den vera o., 415 F. 2d 26 (C.A. 5). 


7C-l Certain of these memoranda are also exempt 
from disclosure under exemptions 7 (C) and 7 (D) of 
Section 552 (b) of the Freedom of Information Act, 5 
U.S.C. Section 552 (b) (7 (D)), because they contain the 
names and a substantially verbatim recitation of wit- 
nesses‘ testimony and, therefore, disclosure would con- 
stitute an unwarranted invasion of privacy or reveal a 
confidential source. 
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7C-2 Certain of these instructions are also exempt 
from disclosure under exemptions 7 (C) and 7 (D) of 
Section 552 (b) of the Freedom of Information Act, 5 
U.S.C. Section 552 (b) (7 (C)) and (7 (D)), because they 
contain the names and a substantially verbatim recitation 
of witnesses’ testimony and, therefore, disclosure 
would constitute an unwarranted invasion of privacy or 
reveal a confidential source. 


7C-3 Also, since these statements contain matter 
personal to the individual supplying the statement and to 
individuals referred to in the statements, they are 
excmpt from disclosure under exemption 7(C). This 
exemption protects the personal privacy of individuals 
submitting statements and individuals named therein, and 
requires the balancing of their interests in privacy 
against the interest of a requesting party in disclosure. 
You have submitted no considerations which would, I find, 
overcome the privacy rights of individuals and, therefore, 
their right of privacy must prevail. 


7C-4 Certain of these memoranda are also exempt from 
disclosure under exemptions 7(C) and 7(D) of Section 

§52(b) of the Freedom of Information Act, 5 U.S.C. 
Section 552(b)(7(C)) and (7(D)), because they contain the | 
names and a substantially verbatim recitation of witnesses’ 
testimony and, therefore, disclosure would constitute an 
unwarranted {nvasion of privacy or reveal a confidential 
source, 


7C-S Certain of these memoranda are alsoexempt from 
disclosure under exemptions 7(C) and 7(D) of Section 

$52(b) of the Freedom of Information Act, 5 U.S.C. 
Section 552(b)(7(C)) and (7(D)), because they contain the 
names and a substantially verbatim recitation of witnesses’ 
testimony and, therefore, disclosure would constitute an 
unwarranted invasion of privacy or reveal a confidential 
source, 


7C-6 Also, since these statements contain matter 
personal to the individual supplying the statement and to 
individuals referred to in the statements, they are exempt 
from discloure under exemption 7(C). This exemption 
protects the personal privacy of individuals submitting 
statements and individuals named therein, and requires 
the balancing of thelr interests in privacy against the 
interest of a requesting party in disclosure. You have 
submitted no considerations which would, I find, over- 
come the privacy rights of individuals and, therefore, 
their right of privacy must prevail, 


7C-7 Also, since these investigatory records contain 
matter personal to the individuals supplying them, and to 
individuals referred to therein, they are exempt from 
disclosure under exemption 7(C) of Section 552(b) of the 
Freedom of Information Act, 5 U.S.C. Section $52(b) 
(7)(C), for the considerations set forth under exemption 
6 above. 


7C-8 Also, since these investigatory records contain 
matter personal to the Individuals supplying them, and 
to individuals referred to therein, they are exempt from 
disclosure under exemption 7(C) of Section 552(b) of the 
Freedom of Information Act, 5 U.S.C. Section 552(b) 
(7)(C), for the considerations set forth under exemption 
6 above. 


7C-9 Also, since these investigatory records contain 
matter personal to the individuals supplying them, and 
to individuals referred to therein, they are exempt from 
disclosure under exemption 7(C) of Section 552(b) of 
the Freedom of Information Act, 5 U.S.C, Section 552 
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(b)(7)(C), for the considerations set forth under exemp- 
tion 6 above. 


7D-1 Certain of these memoranda are also exempt from 
disclosure under exemptions 7(C) and 7(D) of Section 552 
(b) of the Freedom of Information Act, 5 U.S.C. Section 
552(b)(7(C)) and (7(D)), because they contain the names 
and a substantially verbitim recitation of witnesses’ testi- 
mony and, therefore, disclosure would constitute an un- 
warranted invasion of privacy or reveal a confidential 
source, 


7D-2 Certain of these instructions are also exempt from 
disclosure under excmptions 7(C) and 7(D) of Section 552 
(b) of the Freedom of Infomnation Act, 5 U.S.C, Section 
552(b)(7(C)) and (7(D)), because they contain the names 
and a substantially verbatim recitation of witnesses’ testi- 
mony and, therefore, disclosure would constitute an un- 
warranted invasion of privacy or reveal a confidential 
Source, 


7D-3 The requested statements are also within exemp- 
tion 7(D) because their disclosure would reveal the identity 
of a confidential source, i.e., an individual who provides 
information under an express assurance of confidentiality 
or in circumstances from which such assurances can 
reasonably be inferred. As noted above, individuals giving 
Statements to the Agency during the investigation are ad- 
vised and assured that their statements will remain con- 
fidential, except as provided by Section 102, 118 of the 
Board's Rule and Regulations. This policy of protecting 
confidential sources of information has been consistently 
followed in the administration of the Act and is well known 
to those persons dealing with this Agency. Accordingly, 
since the individuals furnishing statements in the instant 
case are confidential sources, exemption 7(D) authorizes 
our refusal to identify the witnesses. 


7D-4 Certain of these memoranda are also exempt from 
disclosure under exemptions 7(C) and 7(D) of Section 552 
(b) of the Freedom of Information Act, 5 U.S.C. Section 
552(b)(7(C)) and (7(D)), because they contain the names 
and a substantially verbatim recitation of witnesses’ 
testimony and, therefore, disclosure would constitute an 
unwarranted invasion of privacy or reveal a confidential 
source, 


7D-5 Certain of these memoranda are also exempt from 
disclosure under exemptions 7(C) and 7(D) of Section 552 
(b) of the Freedom of Information Act, 5 U.S.C, Section - 
552(b)(7(C)) and (7(D)), because they contain the names 
anda substantially verbatim recitation of witnesses’ 
testimony and, therefore, disclosure would constitute an 
unwarranted invasion of privacy or reveal a confidential 
Source, 


7D-6 The requested statements are also within exemp- 
tion 7(D) because their disclosure would reveal the iden- 
tity of a confidential source, i.*., an individual who pro- 
vides information under an express assurance of con- 
fidentiality or in circumstances from which such assur- 
ances can reasonably be inferred, As noted above, in- 
dividuals giving statements to the Agency during the in- 
vestigation are advised and assured that their statements 
will remain confidential, except as provided by Section 
102, 118 of the Board's Rules and Regulatiens, ‘This policy 
of protecting confidential sources of information has been 
consistently followed in the administration of the Act and 
is well known to those persons dealing with this Agency, 
Accordingly, since the individuals furnishing statements 
in the instant case are confidential sources, exemption 
7(D) authorizes our refusal to identify the witnesses, 


-- End of Supplement - - 
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| NATIO' AL LABOR RELATIONS BC ARD 
REGION 2 
Federal Building, Room 3614, 26 Federal Plaza 


New York, New York 10007 Telephone 264-0300 


July 3, 1975 


Jackson, Lewis, Schnitzler & Krupman 
Att; Robert Lewis, Esq. 

261 Madison Avenue 

New York, New York 10016 


The Title Guarantee Company 
Case No. 2-CA-13745 


Dear Mr. Lewis: 


This is in response to your letter dated July 2, 1975, received 
by this office on that date, in which you requested copies of all written 
statements contained in the Board's case files in connection with the above- 
captioned matter, be made available to you for inspection and copying. Your 
Tequest must be denied. As more fully detailed below, the statements which 
you have requested are privileged from disclosure under one or more of the 
exemptions contained in Section 552(b) of the Freedom of Information Act, 
5 U.S.C. Section 552(b) (5) and (C7(A) , (C) or (D)). 


The "complete copies of all affidavits and/or signed statements, which 
were obtained during the course of the Regional Director's investigation [for] 
those witnesses who the General Counsel anticipates calling to testify during 
the hearing in the above-captioned matter. . ."', which you have requested, are 
investigatory records privileged from disclosure by exemption (7(A), (C), and 
(D)) of Section 552(b) of the Freedom of Information Act. Exemption (7(A) 
exempts from disclosure investigatory recoras where disclosure thereof would 
interfere with enforcement proceedings. In the Board's processing of cases, 
much information is obtained from individuals who would be reluctant or would 
refuse to supply such information if it were routinely disclosable pursuant to 
a request under the Freedom of Information Act. In the administration of the 
National Labor Relations Act, the Board must be able to obtain in its investi- 
gations all potentially relevant information. The protection of the identities 
of individuais and the substance of the information which they submit during the 
Board's investigation is an important means for assuring the agency's continuing 
ability to obtain such relevant information. If the Board were forced to dis- 
close information submitted or obtained during the investigation of a case, 
other than in those circumstances provided in Section 102.118(b) of its Rules 
and Regulations, it would substantially deter voluntary cooperation, hinder 
obtaining information from all potential sources, and consequently, substan- 
tially interfere with present and future enforcement proceedings. Cf. N.L.R.B. 
v. Scrivener, 405 U.S. 117; N.L.R.B. v. Golden Age Beverage Co., 415 F. 2d 26. 
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Robert Lewis, Esq. July 3, 1975 


Horeover, disclosure of the material which you have requested is 
inimicable to the adversarial process and would do violence to the historic 
privilege against disclosure of an attorney's work product. Ser, N.L.R.B. v. 
Sears Roebuck and Co., (April 28, 1975) 89 LRRM 2001; | .ckman v. Taylor, 329 


U.S. 495 (1946); Frankel v. Securities and Exchange Commission, 460 F. 2d 813, 
817. 


Also, since these statements contain matter personal to the individuals 
supplying the statements and to the individuals referred to in those statements, 
they are exempt from disclosure under exemption (7)(C). This exemption protects 
the personal privacy of individuals submitting statements and individuals named 
therein, and requires the balancing of their interests in privacy against the 
interest of a requesting party, such as yourself. Since you have submitted no 
considerations which would, I find, overcome the privacy rights of these indivi- 
duals, their right of privacy must prevail. 


The requested statements are also within exemption (7)(D) because their 
disclosure would reveal the identities of a confidential source, i.e., an indi- 
vidual who provides information under an express assurance of confidentiality, or 
in circumstances from which such assurances can reasonably be inferred. As noted 
above, individuals giving statements to the Board during “< course of an investi- 
gation are advised and assured that their statements will remain confidential, 
except as provided by Section 102.118 of the Board's Rule and Regulations. This 
policy of protecting confidential sources of information has been consistently 
followed in the administration of the National Labor Relations Act and is well 
known to those persons dealing with this agency. Accordingly, since the indivi- 
duals furnishing statements in the instant case are confidential sources, exemp-~ 


tion (7)(D) authorizes our refusal to supply the requested statements which would 
identify these individuals. 


Further, the deletion of names from these statements would not preserve 
the interests recognized by exemptions (7)(A), (C), and (D) since disclosure of 
the material contained therein would, itself, constitute invasion of personal 
Privacy, reveal confidential sources, and, consequently interfere with enforce- 
ment proceedings under the considerations set forth above. Moreover, the con- 
sidcrations for non-disclosure set forth herein are particularly compelling with 
respect to statements by, or concerning employees of, the respondent-employer 
in this proceeding. Deletion of portions sufficient to prevent an unwarranted 
invasion of personal privacy or prevent disclosure of confidential sources would 


result in a record so fragmented as to be incoherent and not responsive to your 
request. 


The undersigned is responsible for the determination that the state- 


ments you have requested are privileged from disclosure under the Freedom of 
Information Act. 


ise Robert Lewis, Esq. July 3, 1975 


You may obtain a review of that determination under the provisions of Section 
102.117(c)(2)(ii) of the Board's Rules and Regulations by filing an appeal with 
the General Counsel, National Labor Relations Board, Washington, D. C. 20570, 
within 20 davs (excluding Saturdays, Sundays, and legal holidays) from the 


receipt of this letter. Any appeal should contain a complete statement of the 
reasons upon which it is based. 


Very truly yours, 
fy . 


} 


2 D Be 
inline Healer 


“Sidney Danielson 
Regional Director 
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NATIONAL LABOR RELATIONS BOARD 


OFFICE OF THE GENERAL COUNSEL 


Washington, D.C. 20570 


August 1, 1975 


Re: The Title Guarantee Co. 
Case No. 2-CA-13745 


Robert Lewis, Esquire 

Jackson, Lewis, Schnitzler 
and Krupman 

261 Madison Avenue 

New York, New York 10016 


Dear Mr. Lewis: 


Your appeal from the Regional Director's refusal to furnish 
information requested in your letter of July 2, 1975, has 
been considered. 


The appeal is denied substantially for the reasons set forth 
tn the Regional Director's letter of July 3, 1975. Concern- 
ing your contention that this Agency must disclose affidavits 
from which confidential material can be deleted, it should be 
noted that Congress had a two-fold purpose in enacting exemp- 
tion 7 of the Freedom of Information Act (hereinafter, the 
"FOIA"), 5 U.S.C. Section 552(b)(7). See Frankel v. S.E.C., 
460 F.2d 813, 817 (C.A. 2, 1972). The purposes enumerated 
by the Court were to keep confidential the procedures by 
which the Agency conducts its investigations and by which 

it has obtained information as well as to prevent the pre- 
mature disclosure of the results of an investigation so that 
the Government can present its strongest case in court. Both 
of these forms of confidentiality were deemed necessary by 
the Court for effective law enforcement. In this regard, see 
also N.L.R.B. v. Sears, Roebuck and Company, 95 S. Ct. 1504, 
n.28 and Wellman Industries Inc., v. N.}.R.B., 490 F.2d 427 
(C.A. 4, 1974). Moreover, both Frankel, supra, and Wellman, 
supra, make it clear that the FOIA was not intended to give 
parties indirectly any earlier or greater access to investi- 
gatory files than they would have directly in litigation with 
the Agency and it is clear that this Agency, with the approval 
of the Court of Appeals for the Second Circuit, would not 
permit such pre-trial discovery. N.L.R.B. v. Interboro 
Contractors, Inc., 432 F.2d 855, 857-860 (C.A., 1970), cert. 
denied, 402 U.S. 915. 


Re: Case No. 2-CA-13745 


The undersigned, Robert E. Allen, at the direction of and 
pursuant to the policies established by, General Counsel 
Peter G. Nash, is responsible for the determination that 
the records you requested are priviledged from disclosure 
under the Freedom of Information Act. 


Judicial review of this determination may be obtained by 
filing a complaint in the district court of the United States 
in the district in which the complainant resides, or has his 
place of business, or in which the records are situated, or 
in the District of Columbia, as provided in the FOIA, 5 U.S.C. 
Section 552(a) (4) (B). 


Very truly yours, 


Peter G. Nash 
General Counsel 


By = 
Robert E. Allen 
Director, Office of Appeals 


Director, Region 2 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK Index No. CIV. M-18-304 


NATIONAL LABOR RELATIONS BOARD, 
APPLICANT, 


abutieas AFFIDAVIT OF SERVICE 
BY MAIL 


BIOPHYSICS SYSTEMS, INC. 


RESPONDENT Deland 


NEW YORK 


STATE OF NEW YORK, COUNTY OF 


The undersigned being duly sworn, deposes and says: 


Deponent is not a party to the action, is over 18 years of age and resides at 
11 WISTERIA COURT, ORANGEBURG, NEW YORK 10962 


Thet on Danuary 23 19 76 


Abigail Couley, Assistant General AFFIDAVIT IN OPPOSITION TO MOTION 
Counsel for Special Litigation, NLRB, TO DISMISS COUNTERCLAIMS OR, IN 
attorney(s) for}717 Pennsylvania Ave., N.W., THE ALTERNATIVE, FOR SUMMARY 


in this action at washington, D.C. 20570 JUDGMENT 
the address designated by said attorney(s) for that purpose by depositing a tru: copy of same enclosed 


in a postpaid properly addressed wrapper, in—a-pest-edee—official depository under the exclusive care 
and custody of the United States Postal Service within the State of New York. 


ow bef ; 
eg a Oe ae meee 


Ang eter Capa ote mn/ 


deponent served the annexed 


NOTARY PUALIC, Sats of Now York 
No. 60-4616562 Quel. in Weetchester Co 

_ Cert. filed in New York County 

Commission Expires Moreh 30, $977 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NATIONAL LABOR RELATIONS BOARD, 
Applicant, 
~against- sf 
BIOPHYSICS SYSTEMS, INCy M18~304 
Respondent, 
and 
BIOPHYSICS SYSTEMS, INC., 
Respondent, 
-against- 
JOHN S. IRVING, General Counsel 
of the National Labor’ Relations 
Board, and SIDNEY DANIELSON, 
Regional Director of the 
National Labor Relations Board, 


Region 2, 


Additional Defendants 
on the Counterclaims. 


Respondent Biophysics Systems, Inc. ("Biophysics") 
and the National Labor Relations Board ("NLRB," or "the © 


Board") are currently involved in unfair labor practice 


proceedings which are scheduled for an administrative hearing 


on May 10, 1976. This Court must determine Biophysics' rights 
under the Freedom of Information Act, 5 U.S.C, §552 ("FOIA") 


to obtain disclosure of certain material from the NLRB. 


On January 7, 1976 the Board filed with this 
Court an application for an order requiring compliance 
with a Subpoena duces tecum served upon Biophysics. Re~ 
spondent answered and counterclaimed, asserting that certain 
material requested in a letter to the NLRB dated June 16, 1975 
must be disclosed. The NLRB then moved for an order pursuant 
to Rule 12(b) (6), Fed. R. Civ. P., dismissing the counter- 
claims for failure to state a claim upon which relief can be 
granted, or, in the alternative, for an order granting summary 
judgment pursuant to Rule 56(c), Fed. R. Civ. P. 

The parties have resolved the application for an 
order requiring compliance with the subpoena duces tecum, 


leaving only the motion addressed to the counterclaims. 


For the reasons hereinafter stated, summary judgment is granted 


in favor of the NLRB. 


wise oa 


In the aforementioned letter dated June 16, 1975, 
Biophysics requested the following material from the NLRB: 


---complete copies of all affidavits 

and/or signed statements, which were 
obtained during the course of the 

Regional Director's investigation, 

of those witnesses who the General Counsel 
anticipates calling to testify during the 
hearing. . .. In the alternative copies 

of the affidavits and/or statements of the 
above witnesses with all personal identifi- 
cation removed. . .. copies of all author- 
ization cards signed by Respondent's em- 
ployees selecting Local 1783 as their col- 
lective bargaining representative. ... 
copies of all notes, memoranda, correspondence, 


papers, reports, inter-office com-uni- 
cations, minutes of meetings, and all 
other records and documentary material 

in the custody or control of the Regional 
Director and General Counsel, which were 
obtained during the course of the investi- 
gation of this matter, and which are in- 
consistent with or conflict with the charges 
alleged in the complaint, or which show or 
may tend to show that Respondent may not 
have committed the unfair labor practices 
alleged therein. 


This request was denied on the grounds that the information 
sought was privileged from disclosure by Exemptions 5 and 
7(A), (C), and (D) of the FOIA. 

While this motion was sub judice, the Court of 


Appeals for the Second Circuit decided Title Guarantee Co. 


v. National Labor Relations Board, Docket No. 75-6119 (24 


Cir. April 2, 1976). Although the holding of that case in- 
volved only statements of employees and union representatives 


and not the additional material requested here, and the Court 


1 
of Appeals dealt solely with Exemption 7(A) of the FOIA, 


this Court believes Title Guarantee to be dispositive of the 


instant controversy. 
As stated by the Court of Appeals: 


Since 1935 the Board rule pertaining 

to an enforcement proceeding, now con- 
tained in 29 C.F.R. §102.30 (1975), has 

not provided for the taking of depositions 
for the purposes of discovery as in the 

case of the Federal Rules of Civil Procedure. 
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Instead, it has permitted limited discovery 
only for the purpose of obtaining and pre- | 
serving evidence for trial. NLRB v. Interboro 
Contractors, Inc., supra, 432 F.2d at 858. The 
policy has been said to be a "logical one," id., 
followed hy other administrative agencies an 

in no way affected by the Administrative 

Procedure Act. Id. at 858-59. Under the Board 

rules, however, affidavits become available to a 
litigant "after a witness called by the general 
counsel or by the charging party has testified 

in a hearing upon a complaint... ." 29 C.F.R. 
§102.118(b) (1) (1975). The rules provide that 

the administrative law judge shall "order the 
production of any statement .. . of such wit- 

ness in the possession of the general counsel 

which relates to the subject matter as to which 

the witness has testified [for] examination and 

use for the purpose of cross-examination." Id. 

In other words, the only discovery available 

to the party charged with an unfair labor practice 
under the National Labor Relations Act, absent 

the requirements of the Freedom of Information 

Act, is equivalent to that available to a criminal 
defendant under tire Jencks Act, 18 U.S.C. §3500. 
Neither the liberal provisions of the Federal - 

Rules of Civil Procedure pertaining to pretrial. 
Giscovery nor the liberalized rules of the Federal 
Rules of Criminal Procedure have any bearing on 
Board discovery procedures. The Board rules 
prohibit anyone, including any employee of the 

Board, regional director or administrative law 

judge, from producing any "files, documents, 

reports, memoranda, or records of the Board or 

of the general counsel, whether in response _. 

to a subpoena duces tecum or otherwise" except 

as might be required under the Freedom of Information 
Act or upon the written consent of the Board or the 
chairman of the Board. 29 C.F.R. §102.118(a) (1975). 
Accordingly, if pre-hearing discovery is to be ob- 
tained as a matter of right by a party charged under 
29 U.S.C. §160 with an unfair labor practice, the 
source for the right must be found within the Freedom 
of Information Act. 

Slip op. at 2964-65. 


< 


The Court went on: 
We cannot envisage that Congress intended 

to overrule the line of cases dealing with labor 

board discovery in pending enforcement proceedings 

by virtue of a back-door amendment to the FOIA when 

it could very easily have done so by direct amend- 

ment to Section 10(b) of the National Labor Relations 

Act, 29 U.S.C. §160(b), or by a blanket enactment 

Pertaining to discovery in pending administrative 

enforcement proceedings. 

Slip op. at 2973. 

This Court reads the broad language of Title Guarantee 
to foreclose discovery of the material sought by Biophysics. 
Clearly, the statements of witnesses need not be disclosed at 
this stage. Moreover, the reasoning of the Second Circuit 
indicates that the additional material requested is also exempt. 
Slip op. at 2970-74. 

The Court of Appeals noted with approval the NLRB's 
expressed fear that disclosure of investigative material would 
permit, "suspected violators ... to use disclosure to learn 


the Board's case in advance and frustrate the proceedings or 


construct defenses which would permit violations to go unremedied, | 


| 


- + -" Slip op. at 2971. It later cites the Attorney General's 
Memorandum on the 1974 Amendments for the principle that, 

"fo]ne example of interference when litigation is pending or 

in prospect is harm to the Government's case through the pre- 
mature release of information not possessed by known or potential 


adverse parties." Slip op. at 2974. 
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Biophysics' request for "Brady material" surely 
falls within these strictures and is consequently denied. 

7 Respondent's demand for copies of all authorization 
cards signed by its employees designating Local 1783 as their 
representative must also ke denied. Disclosure of the cards 
would present the same dangers posed by the NERB and recog- 
nized by the Court of Appeals. . Slip op. at 2971-72. It could 
reveal something of the Board's case prematurely. And, it 
would definitely tend to "chill" employees in the exercise of 
their protected rights to seek a representation election and 
later to press unfair labor charges related to that election. 

As observed by the Second Circuit, there exists a, 
“delicate relationship . .. between employer and employee." 
Slip op. at 2973. The NLRB's recognition of this wuiizive 
its reluctance to release information which might tend to ig 
strain that relationship and unduly hamper the Board's étiocts 
to enforce federal labor legislation. Obviously the cooperation 
of employees involved in this unfair labor practice proceeding 
might well diminish if they learned the NLRB had turned over 

heir entheehedtton cards. 

In addition, although the Court of Appeals did not 

reach the applicability of Exemption 7(C) in Title Guarantee, 


that exemption bears upon the authorization cards here since 


it precludes disclosure which would, "constitute an unwarranted 


invasion of personal privacy." The interest in confidentiality 
which attaches to a union authorization card approaches that 


which surrounds the secret ballot in an election. See generally 


Ditlow v. Shultz, 517 F.2d 166 (D.c. Cir. 1975). 


In sum, this Court, guided by the Court of Appeals' 
recent pronouncements in Title Guarantee, concludes that the 
FOIA does not entitle Biophysics to disclosure of the material 
requesied in its letter of June 16, 1975. Accordingly, the 
NLRB's motion for summary judgment is granted and the counter- 
claims are dismissed. 

It is so ordered. 


Dated: April 12, 1976 


NOTE 


Exemption 7(A), 5 U.S.C. §552(b)7(A), bars disclosure 
of, "investigatory records compiled for law enforcement 
purposes, but only to the extent that the production 

of such records would (A) interfere with enforcement 
proceedings. .. .” 
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WILLIAM WACHTER, Acting Assistant 

General Counsel for Special Litigation 
1717PPennsylvania Ave., N.W. ot oy 
Washington, D.C. 20570 tea ><, 
Telephone: (202) 254-9221 


lye See 
Entered in Docket lA ox 
- and - 


“ntered in Diary For. 
EDWIN H. BENNETT, Regional Attorney Seren 


Region 2, N.L.R.B. 

36th Floor - Federal Bldg. 
26 Federal Plaza 

New York, New York 10007 
Telephone: (212) 264-0332 


ATTORNEYS FOR NATIONAL LABOR 
RELATIONS BOARD 


UNITED STATES DISTRICT COURT 
FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


NATIONAL LAPOR RELATIONS BOARD, 


ff ox 


BIOPHYSICS SYSTEMS, INC., 


Applicant, 
Civil Action No, M18-304 
Respondent , 
and 
BIOPHYSICS SYSTEMS, INC., 
Respondent, 
Ve 
JOHN S. IRVING, General Counsel 
of the National Labor Relations 
Board, and SIDNEY DANIELSON, 
Regional Director of the 
National Labor Relations Board, 
Region 2, 


Additional Defendants 
on the Counterclaims. 


) 
) 
) 
) 
) 
) 
) 
) 
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STIPULATION 
The parties hereby stipulate that during the hearing >efore 
the Court in the above-captioned matter, counsel for the Natiorial 


Labor Relations Board submitted to the Court and to counsel for 


Biophysics Systems, Inc. 

1. An index of documents contained in the Board's 
investigatory file (Exhibit A, attached infra.), 

2. A supplemental list of items contained in the Board's 
investigatory file (Exhibit B, attached, infra.), and 

3. A supplement to the irdex namely a summary of union 
authorization cards also held by ths Board and relevant to its 
unfair labor practice investigation (Exhibit C, attached, infra.). 

The parties further stipulate that these indexes were before 
the Court when this case was under consideration, and that they 
are material to the instant case. 

The parties hereby stipulate that these indexes, Exhibits A, 


B and C, should therefore be forwarded to the United States Court 


of Appeals for the Second Circuit as part of the record on appeal 


of the instant case. 
Respectfully submitted, 


Elliott Moore 
Deputy Associate General Counsel 
National Labor Relations Board 


Attorneys for Applicant and 


Additional Defendants on Counterclaims 
Dated: Washington, D.C. 


July 14, 1976 } i) 5 es 
WV <i 7 AC Leta 


WILLIAM WACHTER, Acting Assistant 
General Counsel for Special 
Litigation 

1717 Pennsylvania Ave., N.W. 

Washington, D.C. 20570 

Telephone: (202) 254-9221 


Respordent Biophysics Systems, Inc. 


By its attorneys Proskauer, Rose, 
Goetz & Mendelsohn 


Dated: Neo York, 7 Seed. Fc oe 
yi a (A7 Lo LlOIs pe THOMPSON +SQ. 
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ITEMS CONTAINED IN 
INVESTIGATORY FILE IN 
BOARD CASE NO, 2-CA-13562 
AS OF DECEMBER 10, 1975 


DESCRIPTION OF ITEM EXEMPTIONS CLAIMED, TF ANY, 
ADDITION TO 7(A) 1/ 


l., Take of ‘Contents of 
Case file 


Letter from Company's (Respondent 

in underlying unfair labor practice 
proceeding) dated October 15, 1975, 
transmitting to NLRB papers defendant 
Planned to submit to Court in response 
to NLRB's application for su>poena 
enforcement, 


Draft of Answer and Counterclaims 
Company submitted to Court in response 
to NLRB's application for subpoena 
enforcement, 


Letter to Company's counsel from 
NLRB dated October 6, 1975, 
transmitting copy of Application 

for subpoena enforcement, exhibits 
thereto and Order to Show Cause 

NLRB intended to submit to the court, 


Draft of Order to Show Cause which N.W. 
NLRB intended to submit to Court. 


Draft of Application for Order Requiring N.W. 
Obedience to Subpoena Duces Tecum 
which NLRB intended to submit to Court, 


Index to Exhibits NLRB intended to 
submit to Court with Application for 
subpoena enforcement, 


Exemption 7(A) is claimed for all the investigatory records 
compiled in Board Case No. 2-CA-13562. Thus it is claimed 
for every item on this list which is within defendant's FOIA 
request and not already in defendant's possessie 


1on,. 


Not withheld. Exemption status need not be determined for this 
and other items which defendant already possesses, since they 
are not being withheld from defendant and not at issue in the 
case, 


EXHTRBIT A 
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DESCRIPTION OF ITEM EXEMPTIONS CLAIMED, IF 
IN ADDITION TO 7(A) 


8, Unfair labor practice charge filed N.W. 
December 18, 1974 against Company 
by Local 1783, International Brother- 
hood of Electrical Workers (hereafter 
Local 1783, IBEW). 


Complaint and Notice of Hearing 
in Case No. 2-CA-13562, dated 
Mareh 25, 1975. 


Concany's Answer to Item 9 above, 
dated April 4, 1975. 


Letter to Company from Local 1783, 
IBEW dated October 29, 1974 
announcing its status as majority 
representative of defendant's 

er loycees,. K 


. Letter to Local 1783, IBEW from 
Company dated October 31, 1974, 
declining to recognize the union. 


Company's Amended Answer to item 9 
above dated June 19, 1975, 


Same as Item 11 above. 
Same as Item 12 above. 


Order dated April 15, 1975 
Rescheduling Hearing from May 5 
to May 27, 1975. 


O:der dated May 20, 1975 Rescheduling 
Hearing from May 27 to July 14, 1975. 


. Order dated July 10, 1975 Rescheduling 
learing from July 14 to September 9, 
£975. 


Order dated September d, 1975 Rescheduling 
Hearing from September 8, 1975 to 
November 10, 1975, 


Subpoena Duces Tecum dated July 7, 

1975, issued by NLRB to Company directing 
Company's appearance at July 14, 1975 
hearing or any rescheduled date thereof 
and requiring the production of certain 
dccuments listed in its Attachment A, 


DESCRIPTION OF ITEM EXEMPTIONS CLAIMED, IF ANY, IN 
ADDITION TO 7(A) 


21, Attachment A to Item 20 above, 


22. Eligibility list of Company's 
employees in Case No. 2-RC-16670, 


23. Return receipt dated July 9, 1975 
of article addressed to Compeny, 


24, Index to Company's petition to 


revoke subpoena duces tecum and 


documents in support thereof, 


Letter dated July 10, 1975 to Region 2, 
N.L.R.B. from Company's couns¢1l 
refusing to comply with Board's 
subpoena duces tecum and requesting 

the Board to revoke the subpoena, 
(petition to revoke subpoena) 


Letter dated July 7, 1975 to 

Company's coun: 1 from N.L.R.®. 
Attorney transm_tting copies of 
subpoenas served that day on defendant, 


Subpoena dated July 7, 1975 issued 

by N.L.R.B. to Mr, Firedman directing 
his appearance at July 14, 1975 
hearing, or any rescheduled date 
thereof, 


Subpoena dated July 7, 1975 issued by 


N.L.R.B. to Mr. Silverstro dicecting 
his appearance at July 14, 1975 
hearing, or any rescheduled date thereof. 


Same as Item 20 above, 
€ame as Item 21 above, 
Same as Item 22 above. 


Letter to Region 2, N.L.R.B. from 
Company's counsel dated June 16, 
1975 requesting copies of documents 
pursuant to 5U.S.C. §552; 29 U.S.C. 
§160(b) and §102.117 of Rules and 
Regs. of N.L.R.B. 


Letter to Company's counsel from 
Region 2 dated June 20, 1975 refusing 
Company's counsel's request (Item 

32 above). 


DESCRIPTION OF ITEM EXEMPTIONS CLAIMED, IF.ANY, IN 
ADDITION TO 7(A) 


34. Letter to N.L.R.B. General Counsel N.W. 
from Company's counsel dated 
July 2, 1975, appealing Region 2's 
refusal to Company's June 16 
request (Item 32 above). 


Demand to General Counsel for list 
of Anticipated Witnesses by Company's 
counsel dated June 31, 1975. 


“eneral Counsel's Opposition to 
Company's Demand for list of 
‘nticipated Witnesses dated July 2, 
1975. : 


Order Referring Motion (Demand for 
list of anticipated witnesses, Item 35 
above) to Chief Administrative Law 
Judges for ruling, dated July 3, 1975. 


Demand to General Counsel for A Bill 
of Particulars by Company's counsel, 
dated June 13, 1975. 


General Counsel's Response In Part 
and Opposition In Part to Company's 
Demand for Bill of Particulars, 
dated July 2, 1975. 


Exhibit 1 to Item 39 above -- sample 
of type of authorization card signed: 
by Company's employees. 


Order Referring Motion (Demand for bill 
of particulars Item 38 above) 

to Chief Administrative Law Judge for 
ruling, dated July 3, 1975. 


General Counsel's Statement dated July 15, 
1975 in Opposition to Company's petition 
to revoke subpoena duces tecum (Item 25 
above). 


Order dated July 16, 1975 referring 
petition to revoke subpoena to Chief 
Administrative Law Judge for ruling. 


Order of Administrative Law Judge 
(hereafter “ALJ") Leff dated July 18, 
1975, denying Company's petition to 


revoke subpoena duces tecum (Item 25 
above). 


DESCRIPTION OF ITEM EXEMTPJONS CLAIMED, IF ANY, 
ADDITION TO 7(A) 


45. Order of ALJ Leff dated July 18, N.W. 
1975, denying Company's demand 
for list of anticipated witnesses 
(Item 35 above). 


Order of ALJ Leff dated July 18, 
1:75, denying Company's demand 
(item 38 above) for bill of 
particulars. 


Letter to Company's counsel from 
Gereral Counsel dated July 29, 1975, 
denying Company's appeal (Item 34 
above) of Board's refusal-to supply 
Company with information, 


Letter to Region 2, N.L.R.B. from 
Conpany counsel dated August 13, 

1975, refusing to comply with Board's 
subpoena duces tecum, 

Letter dated July 9, 1975 from N.L.R.B. 
attorney to subpoenaed witnesses 

giving notice of rescheduling of 
hearing. No name or address caption 


appeas on letter. 


List of witnesses to whom N.L.R.B, 
attorney sent Item 49 above, 


Affidavit of Service dated July 16; 
1975 of Order referring petition to 
revoke subpoena to Chief Administrative 
Law Judge. 

Same as Item 43 above, 

Same as Item 42 above. 

Same as Item above, 

Same as Item above, 


Same as Item above. 


Same as Item above. 


Not requested, Information in this document is not information 
com:.ng within any categories of Company's request. Since not 
at .ssue, exemption status need not be determined, 


- DESCRIPTION OF ITIM EXEMPTIONS CLAIMED, IF ANY, IN 
ADDITION TO 7(A) 


58. Same as Item 20 above, 
59. Same as Item 21 above. 
Same as Item 22 above. 
Same Item 32 above. 
Same as Item 33 above, 
Same as Item 34 above. 
Same Item 35 above. 
Same Item 36 above. 
Same as Item 37 above. 
Same as Item 38 above. 
Same as Item 39 above. 
Same Item 40 above. 
. Application dated July 7, 1975, 
to Regional Director of Region 2, 
N.L.R.B. attorney for issuance of 


subpoenas, 


Appendix to Item 70 above, describing 


documents to be included in subpoena 
duces tecun. ; 


72. Same as Item 22 above. 
73. Rough draft of Item 20 above. 
Rough draft of Item 21 above. 


Attachment to Item 76 below: List 
persons for whom N.L.R.B, attorney 
seeks subpoenas, 


Application dated July 1, 1975 to 
Regional Director of Region 2, 
N.L.R.B. from NLRB attorney for 
issuance of subpoenas for persons 
listed in Attachment (Item 75 above). 


Draft of subpoena to be sent to 
prospective witnesses, attached to 
Item 76 above. 


ea 


Dboys gf 
WY 


DESCRIPTION OF ITEM EXEMPTIONS CLAIMED, IF ANY, IN 
ADDITION TO 7(A) 


78, Same Item 75 above. 
79. Same as Item 47 above, 
80. Same Item above. 
81. Same Item above, 
82. Sane Item above. 
83. Sanz: as Item above, 
84, Sams as Item above, 
85. Sane Item above, 
86. Sane Item above, 
87. Same as Item above, 
Item above, 
Item 36 above. 
Item 35 above. 
> Item 41 above, 
Item 39 above. 
Item 40 above,..»- 
Same as Item 38 above,:*-=-= 
Derand by Company's counsel to 


Cherging Party dated June 13, 1975 
for List of Anticipated Witnesses, 


- Demand dated June 13, 1975 by 
Company's covi::el to Charging 
Party for a R!".1 of Particulars, 


Same as Item 35 above, 
Same as Iten 38 above, 
Same as Item 13 above, 


Exhibit 1 to Amended Answer: 
Same as Item 11 above, 


DESCRIPTION OF ITEM EXEMPTIONS CLAIMED, 
ADDITION TO 7(A) 


101. Exhibit 2 to Amended Answer: 
Same as Item 12 above. 


102. Same as Item 10 above, 


103, Exhibit 1 of Company's Answer: 
Same as Item 11 above. 


104. Exhibit 2 of Company's Answer: 
Same as Item 12 above. 


105. M2morandum to General Counsel 55) 7G), @) 
from Region 2 reporting issuance 
cf Complaint in Case No. 2-CA~-13562 
end explaining reasons therefor: 
Sum.arizes facts gained during 
investigation, discloses names and pérsonal 
information of informants who were 
promised confidentiality by N.L.R.B. 
attorney, 4/ and applies legal analysis 
of NLRB attorneys to facts of case. 


Same as Item 9 above. 


Letter to Local 1783, IBEW 

from Regional Director, Region 2, 
N.L.R.B. dated April 13, 1975 
approving withdrawal of portion of 
unfair labor practice charges. 


Withdrawal “request submitted by-~ .. 
Local’ 1783, IBEW, April 2, 1975 > ~ 
requesting partial withdrawal of 
charges, 


Memorandum to Regional Director, 
Region 2, NLRB dated April 2, 1975 
from NLRB agents summarizing their 
recommendations regarding withdrawal 
request Item 108 above. 


Transmittal ietter to NLRB attorney 
from Local 1783, IBEW counsel dated 
December 19, 1974, transmitting 
Item 111. Letter does not discuss 
any content of Item 11l. 


4] See affidavit of NLRB attorney Amy Gladstein dated December 
1975, Exhibit » to NLRB's Motion for Dismiss or in the 
alternative for summary judgment of defendant's counterclaims. 
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DESCRIPTION OF ITEM EXEMPTIONS CLAIMED, IF ANY, 
ADDITION TO 7(A) 


lll. Statement of events regarding 7(D) 
election objections in Case No, 
2-RC~16670 enclosed with Item 110 
above, 


Letter to Region 2, NLRB dated 
December 17, 1974 from Local 1783, 
IBEW counsel submitting unfair labor 
practice charges, 


Objections to Election filed ia 
Case No. 2-RC-16670 on December a7; 
1974 by Local 1783, IBEW counsel, 


Same as Item 113 above, - 


Letter to Region 2, NLRB dated 
December 30, 1974 advising N.L.R.B. 
that undersigned was counsel for 
Company. 


Letter to Company from Regional 
Director, Region 2, NLRB dated 
December 19, 1974 informing Company 
of charges filed, serving Company 
with copy of charges and requesting 
an answer thereto, 


Letter to Local 1783, IBEW from 
Regional Director, Region 24) Ne beR Bs 
acknowledging receipt of charges,--'=-—- 


Same as Item 8 above, 
Same as Item 8 above, 


Service Sheet: typewritten list 

of names and addresses of: Company, 
Company's counsel, Charging Party, 
Charging Party's counsel, 


Table of Contents of portion of file: 
lists among other things names of 
several of informants in case, 


Handwritten minutes of Regional Office 7(C), @) 
Meeting, March 11, 1975 (12 pp.) 

summarizing information eathered in 

investigation; disclosing names and personal 

information of several informants who were 

promised confidentiality; discussing strengths 

and weaknesses of case and application of 

Region's legal theories to facts, 
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DESCRIPTION OF ITEM EXEMPTIONS CLAIMED, IF ANY, 
IN ADDITION TO 7 (A) 


3, Letter to Region 2, NLRB from N.R. 
Local 1783, IBEW dated April 2, 
1975 submitting enclosed evidence 
in case, 


NLRB attorney's (hereafter “attorney's") (D) 
handwritten notes (2 pp.) dated 

March 27, 1975 summarizing conversation 

with informants; discloses names and 

personal information of informants 

promised confidentiality by NLRB attorney. 


Affidavit (9 pp.) signed, handwritten 55 2 CE): (CD) 
taken by NLRB attorney subjects: 

names; address; relationship with 

parties to Board proceeding; and 

knowledge concerning unfair labor 

practice allegations; discloses names 

of affiant and other informants promised 

confidentiality, 


Attorney's handwritten memorandum 5, 7¢C),. @) 
to file disclosing names and 

telephorg numbers of informants, 

some of whom were promised 

confidentiality. 


Intra-office memorandum handwritten 
between NLRB agents regarding with- 
drawal of portion. of unfair: labor-===- 
practice charges... --=- 


Memorandum to General Counsel from 
Region 2, NLRB reporting issuance 

of complaint in Case No. 2-CA-13562 

and explaining reasons therefore; 
handwritten draft prepared by NLRB 
attorney: summarizes facts gained during 
investigation and applies Region's legal 
analysis to the facts. 


Attorney's handwritten notes dated 
March 24, 1975 summarizing Settlement 
discussion with Company's counsel 

(1 p.). 


Attorney's handwritten memorandum to 53) 2CC).,) (CD) 
file date March 10, 1975, 

summarizing tactical problems in 

investigation; discloses names and 

personal information of several 

informants promised confidentiality 

(4 pp.). 
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131. 


132. 


133. 


134, 


135. 


136. 


139, 


140. 


DESCRIPTION OF ITEM 


Agent's handwritten note to file 
(1 p.) as reminder to discuss 
investigation strategy with other 
Board agent; discloses names and 
personal information of informant 
promised confidentiality. 


Handwritten intra-office memorandum 
between agents dated March 4, 1975 

analyzing information obtair.ed from 
informant. 


Handwritten intra-office memorandum 
between NLRB agents dated March 6, 
1975; relates litigation strategy 
and personal information obtained by 


agent from informant who was »romised 


confidentiality (1 p.). 


Attorney's handwritten note to file 


(1 p.) summarizing personal information 


regarding informant promised 
confidentiality. 


Attorney's handwritten note to 
file dated March 10, 1975 listing 
questions to ask witness; discloses 


names of witnesses promised confidentiality 
and telephone number of witness (1 Peds 


Attorney's handwritten ‘summary of ~ , 


information obtained during conversation =~2:-- 


with informant; discloses names and. 
personal information of witnesses 
promised confidentiality (1 p.). 


Attorney's handwritten questions 
prepared to ask informant (1 p.). 


Attorney's handwritten questione 


prepared to ask informants; discloses 


names of informants promised 
confidentiality (1 p.). 


Attorney's handwritten questions 
prepared to ask witness (1 p.). 


Attorney's handwritten memorandum 


to file summarizing personal information . 
obtained from informant who was promised 


confidentiality, dated March 12, 1975 
(Lip. )s 


EXEMPTIONS CLAIMED, IF ANY, 
ADDITION TO 7(A) 


5, 7(C), (D) 


5, 7(C), (D) 


5, 7(C), (D) 


5, 7(C), (D) 


5, 7(C), (Dd 
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DESCRIPTION OF ITEM EXEMPTIONS CLAIMED, IF ANY, 
IN ADDITION TO 7(A) 


141, Letter to potential witness from 5) 24D) 
NLRB attorney dated March 10, 
1975, seeking interview, addressee 
was subsequently promised 
confidentiality at resulting 
interview. ( 


Attorney's handwritten directions 
to homes of informants, 


Attorney's handwritten memorandum 

to file dated March 18, 1975 
summarizing attorgey's views on 

impact and beuthegh ene of particular 
informant; discloses name of informant 
promised confidentiality (1 p.). 


Affidavit (7 pp.) signed, handwritten, Sig) HCE) GD) 
taken by NLRB attorney March 17, 1975 

from witness promised confidentiality; 

subject: Name, address, telephone 

number and relationship with parties 

to NLRB proceeding and knowledge of unfair 

labor practices; discloses names of other 

informants. 


Attorney's handwritten memorandum 5, 7(C), (@) 
to file dated March 18, 1975 

summarizing attorney's views of 

impact of particular witness’ testimony; 

discloses name and personal: information -~-:~ 

of witness promised confidentiality (1 p.). 


Attorney's handwritten memorandum to 7G); (Dd) 
file dated March 11, 1975, summarizing 

conversation of that date with informants; 

discloses name of informant promised~--- 

confidentiality and personal information. 


Affidavit pp.) unsigned, handwritten, 76), CD) 
prepared NLRB attorney; subject: 

name, address, phone number, relationship 

with parties to NLRB proceeding, and 

summary of knowledge of unfair labor 

practice; discloses name of affiant and 

other informants promised confidentiality. 


Attorney's handwritten questions’. TCG) eB) 
prepared to ask witness; discloses 

name of and personal information 

informants of promised confidentiality 

(1 p.). 
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DESCRIPTION OF ITEM 


149, 


EXEMPTIONS CLAIMED, IF ANY, 


IN APDITION TO 7(A) 


Attorney's handwritten notes 5 FeO 
dated March 6, 1975, summarizing 

information obtained in interview 

with witness; discloses nam2s and 

personal information of informants, 

one of whom was promised confidentiality 

(4 pp.). 


Affidavit (14 pp.) unsigned, prepared Me ne )is 
by NLRB attorney; Subject: affiant's 

relationship to parties in Board 

proceeding and knowledge con-erning 

unfair labor practice; discloses 

names and personal information of 

informants, some of whom were promised 
confidentiality and personal. information 

about them, 


Letter to NLRB attorney dated 
March 21, 1975 from Company's counsel 
submitting affidavit. 


Affidavit ( pp.) typed; of Joseph 
Silvestro taken March 20, 1975 
subject: duties of employees of 
defendant, | 


Letter, dated December 9, 1974 

to Company's employees from Company 
example of. pre-election campaign:-::: 
conduct, 


Notice posted before election, © 
defaced by unknown persons, 


Attorney's handwritten questions 

(2 pp.) prepared in anticipation of 
interviewing several informants, 
discloses names of informants promised 
confidentiality. 


Attorney's handwritten notes (11 pp.) 
summarizing information obtained in 
interview with several informants; 

subject: informants relationship with 
parties in Board proceedings and information 
pertaining to unfair labor practice 
allegations; discloses names and personal 
information of informants promised 
confidentiality, 


NLRB agent's handwritten questions 
prepared, and summary of answers 
obtained in interview with informant; 
discloses names and persona]. information 
of informants who were prom:.sed 
confidentiality (2 pp.). 
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DESCRIPTION OF ITEM EXEMPTIONS CLAIMED, IF ANY, 
IN ADDITION TO 7(A) 


1£8, Intra-office memorandum; hand- Su. FtG); (a) 
written (4 pp.) dated March 3, 
1975 from NLRB attorney to NLRB 
agent summarizing background of case, 
one informant's involvement in case 
and list of topics informant should 
be asked in interview; discloses names 
of informants who were promised 
confidentiality. 


Affidavit (11 pp.); dated March 3, Sie (CRED 5, CE) 
1975, handwritten, signed, taken by 

NLRB agent subject: name; address; 

relationship with parties in Board 

litigation and information regarding 

alleged unfair labor practices; discloses 

names and personal information of informants 

“who were promised confidentiality, 


Affidavit (15 pp.) dated January 6, 

1975, handwritten, signed, taken by 

NLRB attorney; Subjects: name; address; 
phone number; relationship with parties 

in Board litigation and information regarding 
allegéd unfair labor practices; discloses 
names of informants who were promised 
confidentiality, 


Attorney's handwritten notes (2 pp.) Sy, FCC). @) 
dated March 12, 1975 listing questions 

to ask and summarizing answers received-:-- 

from informant during interview. 

Discloses names and personal information: «-- 

of informants, one of whom was promised 

confidentiality. 


Affidavit (7 pp.) dated January 6, 1975 . Sy 7(C) 6 @) 
handwritten; signed, taken by NLRB 

attorney; Subject: name; address; phone 

number; relationship with parties in 

Board litigation and information pertaining 

to alleged unfair labor practices; discloses 

names of this and other informants; some 

of whom were promised confidentiality, 


Letter dated November 29, 1974, 

from Company; example of Company's 
pre-election campaign conduct; 
discloses name of person who supplied 
copy of letter. 


DESCRIPTION OF ITEM EXEMPTIONS CLAIMED, IF ANY, 
IN ADDITION TO 7(A) 


164. Letter dated December 2, 1974 from 7(D) 
Company; example of Company's pre- 
election campaign conducc; discloses 
name of person who supplied copy of 
letter. 


Letter dated December 6, 1974, from 
Company; example of defendant's 
pre-election campaign conduct; 
discloses name of person who supplied 
copy of letter, 


Exerpt from U.S. News and World 
Report, January 19, 1970; attachment 
to Item 165 above. 


Same as Item 11 above. 
Same as Item 12 above. 


Letter dated November 4, i974 
from Local 1783, IBEW, example 
of union's pre-election campaign 
conduct, 


Letter dated November 18, 1974 
from Local 1783, IBEW; announces 
pre-election union meeting, 


Letter dated December 6, 1974 
from Local 1/83, IBEW, example 
of union's pre-election campaign 
conduct, 


Blank NLRB form for summar izing settlement 
efforts, 
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SUPPLEMENTAL LIST OF ITEMS 
CONTAINED IN INVESTIGATORY FILE 
IN BOARD CASE NO. 2-CA~13562 


These new items do not pertain to investigation of unfair 


labor practice case. However, for your information they are as 


follows: 


DESCRIPTION OF ITEM EXEMPTIONS CLAIMED, IF ANY, 


173. 


IN ADDITION TO 7(A) 
Memorandum dated January 8, N.R. 
1976 to attorney in Washington 
requesting copies of file of this 
case (1 p.). 


Draft of original list of items 
in case file of this instant case 
(15 pp.). 


Draft of letter to Judge Metzna 
to request that he take these 
matters for all purposes. 


Letter dated January 5, 1976 

to NLRB attorney from Company's 
attorney submitting papers Company 
intended to file in Court, 


Memorandum to attorney in Rector 77 
from attorney in Washington 
recommending submission of letter to 
Court in instant case requesting 
oral argument, 


Notice of Motion in instant case, 


Copy of letter sent to J, Gagliardi 
in Title Guarantee requestjng oral 
argument, 


Memorandum dated December LY.) 1975 
submitting to Region 2 from Washington 
drafts of memorandum in instant case, 


October 15, 1975 letter from Company 
counsel to Board submitting papers 
Company intended to submit to Court in 
instant case, : 


Letter to Company counsel from the Board 
submitting documents that th2 Board 
intended to file in instant case, 


N.L.R.B. v. Biophysics Inc, 
pot k eT Faced = hE de Ma 2} 
M-18-304 


SUPPLEMENT TO INDEX ov EXHIBITS SUBMITTED 
TO THE COURT FOR IN CAMERA IRSPECTION 


All union authorization car 

Inc., which designate Local | 
tive. These cards were submitted 
Board is: Case No, 2-RC-16670 entitl 


med by erployees of Biophysics Systems, 
I.B.E.W. as their bargaining representa- 


to Region 2 of the National Labor Relations 
ed Biophvsics Systems TNCs 
_ rm eae ntnnnennemanrendneet an, 2, 


The Board asserts that these union authorization ce 


tds are exempt from 
disclosure under exemptions 7(A), (C), 


and (D) of the Freedom of 


Information Act, (5) U.S.C. ‘See 522 (b) (7) (4) (C) (D)). 


EXHIBIT C 
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K.L.R.B. v. Biophysics, Inc, 
M-18-304 


SUPPLEHENT TO INDEX OF EXHIBITS SUBMITTED 
TO THE COUET FOR IN CAMERA INSPECTION 


All union authorization cards signed by em.loyees of Biophysicr Systems, 

Inc., which designate Local 1783, I.B.E.W. as their bargaining representa- 
tive, These cards were submitted to Region 2 of the National Libor Relations 
Board in Case No. 2-RC-16670 entitled Biophysics Systems, inc.. 


The Board asserts that these union euthorizetion cerds are exempt from 
disclosure under exemptions 7(A), (C), amd (D) of the Freedom of 
Information Act, (5 U.S.C. Sec 522(b) (7)(A)(C)(D)). 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NATIONAL LABOR RELATIONS BOARD, 
Applicant, 
~against- 
BIOPHYSICS SYSTEMS, INC., 
Respondent, 
and 
BIOPHYSICS SYSTEMS, INC., 
Respondent, 
-against- 
JOHN S. IRVING, General Counsel of 
the National Labor Relation: Board, and 
SIDNEY DANIELSON, Regionai Director of 
the National Labor Relations Board, 


Region 2, 


Additional Defendants 
on the Counterclaims. 


et in Docket me Lglze SE 


“tered in Diary For 


76 M18-304 
Kodi 
NOTICE 


OF 
APPEAL 


Notice is hereby given that Respondent Biophysics 


Systems, Inc. hereby appeals to the United States Court 


of Appeals for the Second Circuit from the order dated 


April 12, 1976 and entered in this action on April 12); 1976 


granting Applicant's motion for summary judgment, dis- 


missing Respondent's counterclaims, and denying Respondent's 


motion for a preliminary injunction. 


Dated: New York, New York 
June 11, 1976 


PROSKAUER ROSE GOETZ & MENDELSOHN 


300 Park Avenue 


New York,,New York 10022 


William Wachter, Acting Assistant 
General Counsel for Special Litigation 
1717 Pennsylvania Avenue, N.W. 
Washington, D.C. 20570 


Edward H. Bennett, Regional Attorney 
Region 2, N.L.R.B. 

36th Floor - Federal Building 

26 Federal Plaza 

New York, New York 10007 
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UNITED STATES DISTRICT COURT z 
SOUTHERN DISTRICT OF NEW YORK Iudex No, 76 M18-304 


NATIONAL LABOR RELATIONS BOARD, 
Applicant, 


pe 0 ATTORNEY'S 
AFFIRMATION OF SERVICE 


BIOPHYSICS SYSTEMS, INC., BY MAIL 


Respondent. 
TUES HAE 


STATE OF NEW YORK,COUNTY OF NEW YORK SS.: 
The undersigned, attorney at law of the State of New York affirms: that deponent is 


associated with the firm Proskauer Rose Goetz By POM ia of record for Responda 


That on June ll, 19 76 deponent served the annexed Notice of 
Appeal 
on William Wachter, Esq. 
attorney(s) for Applicant 
in this action at 1717 Pennsylvania Ave., N.W., Washington, D.C. 20570 
the address designated by said attorney(s) for that purpose by depositing a true copy of same enclosed 
in a postpaid properly addressed wrapper, in—a post vfice-—official depository under the exclusive care 
and custody of the United States Postal Service within the State of New York. 


The undersigned affirms the foregoing statement to be true under the penalties of perjury. 


Dated June 11, 1976 


The name signed must printed beneath = ae 
Jonathan L. Sulds 


Attorney at Law 


AFFIDAVIT 


7 


STATE OF NEW YORK  ) 


‘ + Se 5 
COUNTY “F NEW YORK ) 


Ann H. Lister being duly sworn, depcses and 


says: 


I am not a party to the action, am over 18 years 


27 Washington 


On September 2, 1976 


I served the 


attached Br ine of Anpellant (2) 
and Anvendix. 
attorney(s) at the address designated by him (them) for 


upon the following 


that purpose: 

Abigail Cooley a 
Assistant General Counsel For Special Litigation 
1717 Pennsvlvania Avenue, N.W. 

Washington, D.C. 20570 


Edward H. Bennett, Regional Attorney 
Region 2, NLRB, 36th Fl. , Federal potlaine, 26 Federal Plaza 
New York, N.Y. 10097 ae 


Said service was made by depositing a true copy 


of the attached Apnendix and Brief of Annellant (2) 


enclosed in a postpaid properly addressed wrapper, in an 
official depository under the exciusive care and custody of 


the United States Post Office Department within the State 


Ann tl. Lister 


of New York. 


ead 


Sworn to before me this 


2nd 
day o: September 


K 
197 VITOLD J, de STRONIE 
‘ Notary Public, State of New York 
No, 41 AS17529 
Qualified in O usens County 
—- Filed biow Big Coun 


omimi ete 
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